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Agenda 
 

1. MEMBERSHIP  

Cr. Kim Le Cerf (Mayor) (Chairperson) 

Cr. Steph Amir 

Cr. Gaetano Greco (Deputy Mayor) 

Cr. Tim Laurence 

Cr. Trent McCarthy 

Cr. Lina Messina 

Cr. Susanne Newton 

Cr. Susan Rennie 

Cr. Julie Williams 

2. APOLOGIES  

3. DISCLOSURES OF CONFLICTS OF INTEREST 

4. CONFIRMATION OF THE MINUTES OF PLANNING COMMITTEE 

Recommendation 

That the Minutes of the Planning Committee Meeting held on 22 May 2017 be confirmed as 
a correct record of business transacted. 
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5. CONSIDERATION OF REPORTS 

5.1 APPLICATION FOR PLANNING PERMIT D/630/2016 
25 Kenilworth Street Reservoir 

 

Author: Principal Planner     
 

Reviewed By: Director City Futures and Assets  
  

 
 

   Applicant 
 
RMP Home Builders 

Owner 
 
Allan Albert Haas 

Consultant 
 
Peter English 

 
SUMMARY 

 Construction of six (6) double storey dwellings and a single storey dwelling, with all 
dwellings having two (2) bedrooms each. Dwellings 1 to 6 are double storey and 
Dwelling 7 is single storey. 

 Dwellings 1, 2, 5 and 6 are to have a similar level of accommodation, with the ground 
floor having a bedroom and single garage.  Their first floor levels are each to have a 
bedroom, kitchen/meals/living area and west facing balconies of between 10 and 11 
square metres. 

 Dwellings 3 and 4 have a similar level of accommodation, with the ground floors having 
two (2) bedrooms and a single garage.  Their first floor levels are each to have a 
kitchen/meals/living area and west facing balconies of 13 square metres. 

 Dwelling 7 provides two (2) bedrooms and kitchen/meals/living area. 

 Vehicle access is via a common driveway adjacent the west boundary. A separate 
pedestrian walkway is provided to the dwellings entries to the east.  

 The dwellings will have a contemporary design, with brick walls to the ground level, 
render and lightweight cladding to the first floor and skillion and hipped metal roofs.  

 The proposal will have a maximum height of approximately 8.2 metres. 

The site is zoned General Residential Zone (Schedule 2). There is no restrictive 
covenant on the title for the subject land.  

 Six (6) objections were received against this application. 

 The proposal fails to meet a number of objectives and standards of Clause 55 of the 
Darebin Planning Scheme. The proposal does not adequately respond to the issues 
raised in the VCAT Order P1392/2016 dated 22 March 2017.   

 It is recommended that the application be refused. 
 

CONSULTATION: 

 Public notice was given via a sign posted on site and letters sent to surrounding 
owners and occupiers. 

 This application was referred internally to ESD Officer, Capital Works Unit and the 
Transport Management and Planning Unit. 

 This application was not required to be referred to external authorities. 
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Recommendation 

That Planning Permit Application D/630/2016 be refused and Notice of Refusal be issued on 
the following grounds: 

(1) The proposal fails to satisfy the objectives of Clause 22.04 (Neighbourhood Character) 
of the Darebin Planning Scheme and the design objective of the Darebin 
Neighbourhood Character Study and Precinct Guidelines 2007 in terms of the design, 
visual bulk and lack of landscaping opportunities.  

(2) The proposal does not satisfactorily comply with the standards and objectives of 
Clause 55 of the Darebin Planning Scheme, in particular: 

a) Clause 55.02-1: Neighbourhood character - the proposal is inappropriate in terms 
of the design, visual bulk and lack of landscaping opportunities 

b) Clause 55.02-2: Residential policy - the proposal is contrary to the preferred 
character of the area. 

c) Clause 55.03-3: Site coverage - insufficient opportunities within side and rear 
setbacks to provide appropriate areas of landscaping. 

d) Clause 55.03-8: Landscaping – the site coverage fails to respect the existing 
neighbourhood character. 

e) Clause 55.04-1: Side and rear setbacks - inadequate side setbacks resulting in 
visual bulk to the neighbouring residential properties. 

f) Clause 55.04.-8: Noise impacts: the siting of master bedrooms in proximity to the 
common walkway gives rise to potential acoustic amenity and privacy issues. 

g) Clause 55.06-1: Design detail - the design of the development lacks cohesion 
and will result in visual bulk to the street and neighbouring properties. 

(3) The proposal is an overdevelopment of the site. 

(4) The proposal does not adequately respond to the issues raised in the VCAT Order 
P1392/2016 dated 22 March 2017.   

 

 
 

INTRODUCTION AND BACKGROUND 
 
D/167//2016 – Development of nine (9) dwellings (8 3-storey and 1 2-storey dwelling) and a 
reduction to the car parking requirement. – Refused – 14 May 2016.  
 
The application was refused planning permission on the following grounds: 

1. The proposal fails to satisfy the objectives of Clause 22.04 (Neighbourhood Character) 
of the Darebin Planning Scheme and the design objective of the Darebin 
Neighbourhood Character Study and Precinct Guidelines 2007 in terms of visual bulk, 
excessive height and lack of landscaping opportunities.  

2. The proposal does not satisfactorily comply with the standards and objectives of 
Clause 55 of the Darebin Planning Scheme, in particular: 

a) Clause 55.02-1: Neighbourhood character - the proposal is inappropriate in terms 
of the visual bulk, excessive height and lack of landscaping. 

b) Clause 55.02-2: Residential policy - the proposal is contrary to the preferred 
character of the area. 
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c) Clause 55.03-2: Building height - the height of the development will result in 
visual bulk to the street and the adjoining properties. 

d) Clause 55.03-8: Landscaping - insufficient opportunities within side and rear 
setbacks to provided landscaping. 

e) Clause 55.04-1: Side and rear setbacks - inadequate side setbacks resulting in 
visual bulk to the neighbouring residential properties. 

f) Clause 55.04-5: Overshadowing - the development will result in unacceptable 
overshadowing of neighbouring properties. 

g) Clause 55.04-6: Overlooking - the screening measures restricts outlook resulting 
in a poor level of internal amenity to the dwellings. 

h) Clause 55.05-4: Private open space - poor amenity to balconies. 

i) Clause 55.06-1: Design detail - the design of the development will result in visual 
bulk to the street and neighbouring property. 

3. The proposal is an overdevelopment of the site. 

4. The proposed development will result in poor amenity for the residents and is contrary 
to proper and orderly planning. 

 
The application was subject to an appeal before VCAT. The plans relied on at the hearing 
comprised eight (8) dwellings (1 single storey, 4 2-storey and 3 3-storey dwellings). The 
design presented to VCAT comprised one less dwelling and a reduced 3rd storey element 
limited to the middle three dwellings (dwellings 3, 4 and 5). 
  
At the hearing Council contended that the design was too big, bulky, provides insufficient 
space for landscaping and does not respond to the preferred neighbourhood character.  The 
proposal provides poor levels of internal amenity to a number of dwellings and that overall, 
the proposal is an overdevelopment of the site. 
 
Amongst other matters VCAT distilled the application down to the following issues: 

 The weight to be given to the implementation of housing policies relative to 
neighbourhood character considerations; and 

 The acceptability of the design response relative to its strategic and physical contexts, 
both in terms of built form and landscaping. 

 
The weight given to housing policies / neighbourhood character considerations 
 
I must still give some degree of weight to neighbourhood character considerations including 
the preferred character outcomes but not to the same extent as what might be normally 
expected in an area of Incremental Housing Change.  Conversely, policies promoting 
housing diversity and intensification are to be given more weight than they would normally be 
given for an Incremental Housing Change area but not to the same extent as they would 
otherwise be given in other areas of Substantial Housing Change – such as in sub-Precinct 
6b along Edwardes Road which is in the RGZ.   
 
The acceptability of the design response 
 
I should also say that I have no in-principle concerns with the concept of a reverse living 
typology.  However, it is clear that this particular typology does present numerous design 
challenges and in this case there are a number of elements that are not particularly well 
resolved.   

I also accept that a 2-storey built form with a modest and recessive third storey element has 
the potential for success in this location. 
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There is no one single element of this proposal that leads me to conclude that this is not an 
acceptable development, but rather it is the combination of many design elements that do. I 
summarise these as follows:   

 The continuous attached 2-storey form of the development, spanning a distance of 
some 32m into the site with a 14m long third storey element would be too big and 
bulky, particularly on oblique views from the street in both directions and when viewed 
from neighbouring properties to the east and west.  This includes views of the three 
storey form from the backyard realm of No. 23 Kenilworth Street towards Units 3 and 4 
in particular; 

 The excessive visual mass and building bulk is exacerbated by the limited degree of 
recession between the ground and first floor footprint on the north and east sides and 
the lack of any gaps or breaks in the built form as is characteristic of other larger scale 
development such as No.s 27 and 29 Kenilworth Street; 

 The mass and volume of the building is not sufficiently mediated by an appropriate 
amount of space around both sides of the proposed development.  For example, large 
portions of two-storey walls on the east side are setback about 2.2m; 

 The extent of built form and hard surfaces throughout the site leaves too little space for 
the provision of a spacious garden setting surrounding the proposed dwellings which is 
a preferred character outcome. I accept Mr Thomson‟s evidence that there is adequate 
space in horticultural terms to provide mostly upright trees in narrow planting beds 
along both side boundaries, such as fastigiate ornamental pears and pencil pines.  I 
also acknowledge that a wider space is proposed central to the driveway for two 
Kanooka trees.  However, I consider that the overall landscape response to the side 
boundaries is not one that provides for a spacious garden setting integrated into the 
overall design; 

 While the plans show levels of site coverage at 49.7%, this is based on the floor area of 
the ground level footprint only.  It does not for example, include the cantilevered 
balcony and first floor elements over the driveway nor does it appear to include 
external architectural features such as the entry canopies on the east side and on the 
north side of Unit 1.  I calculate that these elements would bring the site coverage to at 
least 60%.  While standard B3 at clause 55.03-3 suggests a maximum site coverage of 
60%, the acceptability of this particular design response needs to be understood in the 
context of the front setback of approximately 9m resulting in a very concentrated extent 
of built form and building bulk throughout the balance the site; 

 Reversing movements within the driveway are tight, requiring a high degree of 
precision; 

 In terms of design quality, I consider that the cantilevered balconies do not read as an 
integrated part of the development, but rather would have the appearance of tacked on 
elements.  Their projecting form, which extends in places to within 1.9m of the site 
boundary separated by 1.7m high screens, will emphasise their prominence when 
viewed in oblique views from the street; 

 The overall composition of the building lacks visual cohesion with varied roof forms and 
pitches and an array of proposed materials and finishes that in relation to the east 
elevation is particularly „busy‟;  

 The attached linear design with little variation in setbacks between dwellings together 
with their narrow configuration limits opportunities to capture northern light and 
necessitates substantial screening of windows and some balconies or the use of 
highlight windows.  Other elements are poorly thought out, such as the clerestory 
windows proposed to Unit 6 which are located close to the south wall of Unit 5‟s third 
storey wall and the location of robes and a stair well to the north side of Unit 3 together 
with screened windows on the east and west sides of this dwelling; 
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 The means of achieving cross-ventilation particularly in relation to highlight windows is 
unclear; 

 Although intended to serve a utilitarian purpose, the extent of driveway paving (5.3m to 
6.5m wide over a distance of about 36m) together with the continuous row of garage 
doors, limited space for landscaping and overhanging first floor/balcony elements the 
latter with concrete to their undersides would not in my view represent a high quality 
design outcome nor contribute to good levels of on-site amenity; and 

 The siting of master bedrooms to four of the dwellings at ground level within about 
0.5m of the common walkway to dwelling entries gives rise to potential acoustic 
amenity and privacy issues, particularly at night.    

 
In summary, I find that the development is too big and intense for this peripheral part of the 
activity centre and would have a jarring visual impact upon the surrounding area, particularly 
in the streetscape.  Insufficient space is provided around the development to mediate its 
scale and to provide opportunities for a spacious garden setting.  The proposal is also one 
that I would not describe as achieving high quality design with consequential impacts in 
terms of internal and on-site amenity.  
 
I note that it is most probable that redevelopment of No. 23, 17, 15 and 13 Kenilworth Street 
with their similarly proportioned lots and modest brick dwellings will occur at some stage in 
the future.    
 
I consider that this proposal would also set a poor precedent for the redevelopment of these 
and other sites in the area similarly designated for substantial change and in the GRZ, being 
mindful of the need to provide equitable development opportunities for others.    
 
It is primarily for these reasons that I conclude a permit must not be granted. 
 

ISSUES AND DISCUSSION 
 
Subject site and surrounding area 
 

 The site is regular in shape, with a frontage of 20.12 metres, a depth of 50.29 metres 
and an area of 1,012 square metres.  

 The site is located to the southern side of the street, approximately 220 metres to the 
west of High Street.  

 It contains a single storey brick dwelling, with a pitched and hipped tile roof.   

 The dwelling has vehicle access to a garage to the rear of the dwelling along the 
western boundary.  

 The site has a fall of approximately 1.2 metres from the south east (rear) corner to the 
north-west (front) corner.  

 The surrounding area consists of single and double storey dwellings and medium 
density developments.   

 To the north of the site, on the opposite side of the street, are single storey dwellings.  

 To the south are the rear yards of dwellings in medium density developments to Ralph 
Street.  

 To the east is a single storey brick dwelling, with a front setback of 9 metres and a 
setback of 4 metres from the common boundary.  It has vehicle access, a garage and 
an outbuilding along the common boundary.   
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 To the west is a medium density development of five (5) dwellings (four (4) double 
storey dwellings and a single storey dwelling at the rear).  The dwellings at the front 
have a setback of 8.9 metres from the street.  The vehicle access and a garage for the 
rear dwellings are located along the common boundary, with the dwellings having a 
setback of 3.65 metres to 6 metres from the common boundary. 

 On-street parking on Kenilworth Street is No Parking 8.30am-6.30pm Monday to Friday 
on the southern side (site frontage) and unrestricted the northern side.  

 Public transport is located in proximity to the site, with Reservoir Station located 500 
metres to the south east. Buses are available on Spring and Edwardes Streets.  

 
Proposal 

 Construction of six (6) double storey dwellings and a single storey dwelling, with all 
dwellings having two (2) bedrooms each. Dwellings 1 to 6 are double storey and 
Dwelling 7 is single storey. 

 Dwellings 1, 2, 5 and 6 are to have a similar level of accommodation, with the ground 
floor having a bedroom and single garage.  Their first floor levels are each to have a 
bedroom, kitchen/meals/living area and west facing balconies of between 10 and 11 
square metres. 

 Dwellings 3 and 4 have a similar level of accommodation, with the ground floors having 
two (2) bedrooms and a single garage.  Their first floor levels are each to have a 
kitchen/meals/living area and west facing balconies of 13 square metres. 

 Dwelling 7 is to have two (2) bedrooms and kitchen/meals/living area, with a single 
garage. 

 Vehicle access is via a common driveway and along the southern common boundary. 

 A separate pedestrian walkway is provided to the dwellings entries to the east.  

 The dwellings will have a contemporary design, with brick walls to the ground level, 
render and lightweight cladding to the first floor and skillion and hipped metal roofs.  

 The proposal provides a maximum height of approximately 8.2 metres. 
 
Number of objections  
 
Six (6) objections received.  
 
Objections summarised 

 Too many units in the street 

 Neighbourhood character 

 Safety 

 Overlooking 

 Reduce daylight  

 Loss of privacy 

 Insufficient car parking 

 Increased traffic 

 Reduced setback 

 Visual bulk 

 Landscaping 
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 Noise 

 Property devaluation 

 Family area 
 
Officer comment on summarised objections 
 
Too many units in the street 
 
The consideration of a medium density development is based on its compliance with a set of 
criteria outlined in the Darebin Planning Scheme and not based on a subjective concern of 
„too many units‟.  In fact, the Victorian State Government has a clear policy on urban 
consolidation which is heavily dependent on medium density housing development.   
 
Neighbourhood character 
 
The neighbourhood character assessment below indicates that the design of proposal does 
not appropriately respond to the site context. 
 
Safety 
 
The application does not raise any issues relating to safety. 
 
Overlooking 
 
There are overlooking opportunities from selected balconies. This could be address via 
conditions on any permit that may issue.  
 
Reduce daylight 
 
The level daylight to adjacent windows accords with the planning scheme. 
 
Insufficient car parking 
 
The development seeks a reduction of one (1) visitor car parking space. This is considered 
appropriate in the context of the site, with public transport located a relatively short distance 
from the site.  
 
Increased traffic 
 
It is acknowledged that the development will generate some additional vehicle movements 
on the local road network, however it is not considered that such additional movements 
would necessarily be concentrated or conflict substantially with existing traffic. Furthermore 
some residents may choose to walk or use public transport which is available within a short 
walking distance of the site. 
 
Setback and Visual bulk 
 
Building setback and visual bulk concerns are acknowledged. This issue is assessed within 
the body of the report. 
 
Impact of landscaping 
 
The majority of the proposed landscaping comprises shrubs and the like which are unlikely to 
cause damage to adjacent properties and infrastructure.   
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Noise from new units 
 
The proposed use is residential and will have noise impacts consistent with those normal to a 
residential zone, unlike a commercial or an industrial use which would create noise impacts 
that are not normal to a residential zone.   Speech, laughter, music etc. are noises 
associated with people living their lives and are all part of life in an urban area. 
 
Devaluation of property 
 
Fluctuations in property prices are a not relevant consideration in assessing medium density 
development under the provisions of the Planning and Environment Act 1987, or the Darebin 
Planning Scheme. 
Family area 
 
Respondents have formed the view that future residents of this building would disrupt the 
family and village feel of the area. This view runs against the principles of social inclusion, it 
is baseless and cannot be given consideration as part of the planning process.   
 

PLANNING ASSESSMENT 
 
Neighbourhood Character Precinct Guideline Assessment – Precinct E7 
 
Existing Buildings 
 
It is noteworthy that the site is not located in a Heritage Overlay, therefore the existing 
dwelling may be demolished without planning permission.  

Complies 
 
Vegetation 
 
The proposal provides no discernible increase in landscaping opportunities in comparison to 
the previous planning application. The narrow landscape strips adjacent the east and west 
boundaries remain unchanged. Additional landscaping is provided between bedroom 2 of 
dwellings 3 and 4 and the driveway, however it is located directly beneath overhung 
balconies located directly above and could only accommodate low lying shrubs etc, with no 
benefit in terms of reducing visible bulk for neighbouring properties.  
 
VCAT made the following comments in relation to landscaping: the extent of built form and 
hard surfaces throughout the site leaves too little space for the provision of a spacious 
garden setting surrounding the proposed dwellings which is a preferred character outcome. I 
accept Mr Thomson‟s evidence that there is adequate space in horticultural terms to provide 
mostly upright trees in narrow planting beds along both side boundaries, such as fastigiate 
ornamental pears and pencil pines.  I also acknowledge that a wider space is proposed 
central to the driveway for two Kanooka trees.  However, I consider that the overall 
landscape response to the side boundaries is not one that provides for a spacious garden 
setting integrated into the overall design. 
 
Does not comply 
 
Siting 
 
The front garden is large enough to accommodate a satisfactory landscape response.  
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As highlighted above the development does not provide adequate space for an acceptable 
landscape response, particularly adjacent the east and west boundaries. 
 
Does not comply 
 
Height and Building Form 
 
The development provides a maximum two storey height, reduced from the partial three 
storey height contemplated under the previous application. While the height of the current 
design is acceptable, the attached form and proximity of the proposal to adjacent boundaries 
does not sufficiently respond to the characteristics of the site.   
 
In relation to the previous application the Tribunal reached the view that the excessive visual 
mass and building bulk is exacerbated by the limited degree of recession between the 
ground and first floor footprint on the north and east sides and the lack of any gaps or breaks 
in the built form as is characteristic of other larger scale development such as No.s 27 and 
29 Kenilworth Street. 
 
The mass and volume of the building is not sufficiently mediated by an appropriate amount of 
space around both sides of the proposed development. For example, large portions of two-
storey walls on the east side are setback about 2.2 metres. 
 
The current design retains the attached form typology and double storey rear projection. 
While some additional setbacks are proposed from the east and west boundary, these 
setbacks are insufficient to offset the visual bulk arising from the attached upper level form.  
 
Does not comply 
 
Materials and Design Detail 
 
In terms of design quality the Tribunal consider the earlier design comprising cantilevered 
balconies not to be integrated part of the development, but rather would have the 
appearance of tacked on elements.  Their projecting form, which extends in places to within 
1.9m of the site boundary separated by 1.7m high screens, will emphasise their prominence 
when viewed in oblique views from the street. 
 
The overall composition of the building lacks visual cohesion with varied roof forms and 
pitches and an array of proposed materials and finishes that in relation to the east elevation 
is particularly „busy‟.  
 
The extent of driveway paving (5.3 metres to 6.5 metres wide over a distance of about 36 
metres) together with the continuous row of garage doors, limited space for landscaping and 
overhanging first floor/balcony elements the latter with concrete to their undersides would not 
in my view represent a high quality design outcome nor contribute to good levels of on-site 
amenity. 
 
The current retains the large extent of driveway, cantilevered balconies within 1.9 metres of 
the west boundary and provide an array of roof forms including flat, hipped and single pitch 
forms.  
 
Does not comply 
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Front Boundary Treatment 
 
There is to be no front boundary fence, which allows views from the street to the front façade 
and is appropriate.   
 
Complies 
 
Clause 55 Assessment 
 
Standard B1 - Neighbourhood Character: 
 
This element has been considered above in the Neighbourhood Character Guidelines 
Assessment. 
 
Does not comply 
 
Standard B2: Residential Policy 
 
The proposal is accompanied by an acceptable written statement and design response. The 
proposal generally complies with the State Planning Policy Framework, the Local Planning 
Policy Framework including Council‟s Municipal Strategic Statement and local planning 
policies. However at a detailed level the proposal fails to address neighbourhood character 
resulting in a poor design response.  
 
Does not comply 
 
Standard B4: Infrastructure 
 
The development is to be located in an established area where there is adequate 
infrastructure. The proposal will not exceed the capacity of local infrastructure. 
 
Council‟s Capital Works Unit has commented that drainage is available to the site subject to 
conditions. 
 
Complies subject to condition 
 
Standard B8: Site Coverage 
 
The area covered by buildings should not exceed 60% of the site area. While the plans show 
a site coverage of 48.2%, this is based on the floor area of the ground level footprint only.  It 
does not for example, include the cantilevered balconies and architectural features such as 
the entry canopies on the east side and on the north side of Dwelling 1. When accounting for 
these additional elements the site coverage is closer to 60%.  While this standard suggests a 
maximum site coverage of 60%, the acceptability of this particular design response needs to 
be understood in the context of the front setback of approximately 9 metres resulting in a 
very concentrated extent of built form and building bulk throughout the balance the site.  
 
Does not comply 
 
Standard B10: Energy Efficiency 
 
The proposal is considered to be generally energy efficient due to the following: 

 Attached construction. 

 Cross ventilation is available in the design. 
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 The development does not unreasonably affect the solar access and energy efficiency of 
neighbouring dwellings. 

 Space for outdoor clothes drying facilities. 

 Shading devices to west facing balconies are required as a condition of any approval.  

Complies subject to condition 
 
Standard B13: Landscaping 
 
The proposal provides no discernible increase in landscaping opportunities in comparison to 
the previous planning application. The narrow landscape strips adjacent the east and west 
boundaries remain unchanged. Additional landscaping is provided between bedroom 2 of 
dwellings 3 and 4 and the driveway, however it is located directly beneath overhung 
balconies located directly above and could only accommodate low lying shrubs etc, with no 
benefit in terms of reducing visible bulk for neighbouring properties.  
 
VCAT made the following comments in relation to landscaping: the extent of built form and 
hard surfaces throughout the site leaves too little space for the provision of a spacious 
garden setting surrounding the proposed dwellings which is a preferred character outcome. I 
accept Mr Thomson‟s evidence that there is adequate space in horticultural terms to provide 
mostly upright trees in narrow planting beds along both side boundaries, such as fastigiate 
ornamental pears and pencil pines.  I also acknowledge that a wider space is proposed 
central to the driveway for two Kanooka trees.  However, I consider that the overall 
landscape response to the side boundaries is not one that provides for a spacious garden 
setting integrated into the overall design. 
 
Does not comply   
 
Standard B17: Side and Rear Setbacks 
 
Ground floor 
 

Boundary Wall height Required 
Setback 

Proposed 
setback 

Eastern – Dwelling 1 3.5 metres 1.0 metre 1.92 metres 

Eastern – Dwelling 2 3.9 metres 1.09 metre 1.92 metres 

Eastern – Dwelling 3 4.1 metres 1.15 metre 2.65 metres 

Eastern – Dwelling 4 4.1 metres 1.15 metre 2.65 metres 

Eastern – Dwelling 5 4.1 metres 1.15 metre 1.92 metres 

Eastern – Dwelling 6 4.1 metres 1.15 metre 1.92 metres 

Eastern – Dwelling 7 3.2 metres 1.0 metre 1.92 metres 

Western – Dwelling 7 3.5 metres 1.0 metre 2.8 metres 

Southern – Dwelling 7 3.5 metres 1.0 metre 1.0 metres 

 
The first floor balconies of Dwellings 1-6 are cantilevered over the western ground floor 
façades and are setbacks are considered below.  
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First Floor 
 

Boundary Wall height Required 
Setback 

Proposed 
setback 

Eastern – Dwelling 1 6 metres 1.72 metres 2.27 metres 

Eastern – Dwelling 2 6.5 metres 1.87 metres 2.27 metres 

Eastern – Dwelling 3 6 metres 1.72 metres 3.69 metres 

Eastern – Dwelling 4 6 metres 1.72 metres 3.69 metres 

Eastern – Dwelling 5 6.5 metres 1.87 metres 2.27 metres 

Eastern – Dwelling 6 6.5 metres 1.87 metres 2.27 metres 

Western – Dwelling 1 6.2 metres 1.78 metres 3.57 metres 

Western – Dwelling 1 
(Balcony screen) 

4.5 metres 1.27 metres 1.9 metres 

Western – Dwelling 2 7.4 metres 2.49 metres 4.75 metres 

Western – Dwelling 2 
(Balcony screen) 

4.5 metres 1.27 metres 1.9 metres 

Western – Dwelling 3 6.1 metres 1.75 metres 7.14 metres 

Western – Dwelling 3 
(Balcony screen) 

4.4 metres 1.4 metres 4.75 metres 

Western – Dwelling 4 6 metres 1.72 metres 714 metres 

Western – Dwelling 4 
(Balcony screen) 

4.9 metres 1.39 metres 4.75 metres 

Western – Dwelling 5 7.3 metres 2.39 metres 4.75 metres 

Western – Dwelling 5 
(Balcony screen) 

5.1 metres 1.45 metres 1.9 metres 

Western – Dwelling 6 7.3 metres 2.39 metres 4.75 metres 

Western – Dwelling 6 
(Balcony screen) 

5.1 metres 1.45 metres 1.9 metres 

 
The table demonstrates that the proposal achieves the prescriptive element of Standard B17. 
However complying with the techniques for the setback of walls from side and rear 
boundaries, does not in this case negate the visual impact of an attached two (2) storey form 
projecting a substantial distance into the site.  It is considered that the height, proximity and 
attached design of these dwellings fail to respond to the features of the site and surrounding 
area.  This is one of the objectives of the Neighbourhood Character requirements contained 
in Clause 55.  Those features include the setbacks of adjacent buildings from side and rear 
boundaries and the private open space areas at the rear of properties, particularly to the 
east.    
 
Further the proposal does not appropriately respond to the key issues raised at paragraph 72 
of the VCAT Order. VCAT raised issues including the attached form, minimal setbacks, 
limited landscaping opportunities and projecting balconies.    
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The current design in terms of its side facing reverse living typology is not a significant 
departure from the previous planning application considered by VCAT. The latest plans have 
removed one dwelling and the third storey element from the plans considered by VCAT. 
However the ground and first floor footprint and setbacks remain very similar.  
 
The key changes include increased east and west boundary setbacks at the first floor level 
for the central dwellings (Dwellings 3 and 4). This provides some visual relief however when 
read in the context of the overall mass and scale of the proposal these changes do little to 
reduce the perception of bulk. The balconies remain as close as 1.9 metres from the west 
boundary and the larger portion of the east elevation remains setback 2.2 metres at first floor 
level; which were key criticisms identified by the Tribunal.  
 
The narrow landscape strips adjacent the east and west boundaries remain unchanged. 
Additional landscaping is provided between bedroom 2 of Dwellings 3 and 4 and the 
driveway, however it is located directly beneath overhung balconies located directly above 
and could only accommodate low lying shrubs etc, with no benefit in terms of reducing visible 
bulk for neighbouring properties.  
 
While the area is subject to change in line with the policies contained within the Planning 
Scheme, the degree of change proposed in this instance is considered excessive and an 
overdevelopment.   
 
Does not comply  
 
Standard B21: Overshadowing 
 
Overshadowing of adjoining open space meets the standard and objective. 
 
Overshadowing of neighbouring properties to the south, east and west by the proposed 
dwellings is minimal, with at least 40 square metres of neighbouring dwellings‟ secluded 
private open space with a minimum dimension of 3.0 metres, or 75% (whichever is the 
lesser) receiving a minimum of five (5) hours sunlight between 9am and 3pm on 22 
September.  
 
Complies 
 
Standard B22: Overlooking 
 
The ground floor level provides finished floor levels less than 0.8m above natural ground 
level at the boundary. Existing 1.9 metre high boundary fences on the east boundary to 
sufficiently limit overlooking.  
 
The development is designed to limit views into neighbouring secluded private open space 
and habitable room windows to the east, with 1,700mm sills. 
 
To the west, the balconies of Dwellings 3-6 have appropriate screening to limit unreasonable 
views to adjacent habitable room windows and private open space within 9 metres and a 45 
degree angle.   
 
However, the balconies of Dwellings 1 and 2 will have views to the habitable room windows 
of the adjacent dwellings and must be screened. 
 
Complies subject to condition  
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Standard B24: Noise Impacts 
 
Similar to the viewed formed by VCAT the siting of master bedrooms to four of the seven 
dwellings at ground level within about 0.5m of the common walkway to dwelling entries gives 
rise to potential acoustic amenity and privacy issues, particularly at night.    
 
Does not comply 
 
Standard B28: Private Open Space 
 
The development provides adequate private open space (pos) for the reasonable recreation 
and service needs of residents.   
 
This is achieved through the provision of 40 square metres of secluded private open space at 
the side or rear of the dwelling with a minimum area of 25 square metres, a minimum 
dimension of 3 metres and convenient access from a living room or through the provision of 
11 square metre balcony with a minimum width of 1.7 metres and convenient access from a 
living room. 
 

 Total POS Secluded POS Minimum dimension of 
secluded POS 

Dwelling 1 11.0 square metres 
(balcony) 

 1.85 metres 

Dwelling 2 10.0 square metres 
(balcony) 

 1.7 metres 

Dwelling 3 13.0 square metres 
(balcony) 

 2.39 metres 

Dwelling 4 13.0 square metres 
(balcony) 

 2.39 metres 

Dwelling 5 11.0 square metres 
(balcony) 

 1.6 metres 

Dwelling 6 11.0 square metres 
(balcony) 

 1.8 metres 

Dwelling 7 48 square metres 32 square metres 4.61 metres 

 
All secluded private open space areas have direct access to a living room. 
 
Complies 
 
Standard B30: Storage 
 
Adequate storage facilities are provided for the dwellings.  This is provided in the form of 6 
cubic metres of externally accessible secure storage. However, the storage for Dwellings 1 to 
6 is in the garages and the internal clearances lengths of the garages for Dwellings 1, 3 and 
4 must be confirmed to be a minimum of 6 metres.  
 
Complies subject to condition 
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Standard B31: Design Detail 
 
The design detail of the development does not respect the existing or preferred 
neighbourhood character.  The front facade is inadequately articulated and recessed.  It will 
present significant visual bulk to the street and neighbouring properties and is not considered 
to be an adequate design response. As highlight by the Tribunal the design lacks cohesion 
as a result of the varied roof forms and projecting balconies. Overall the design composition 
is not a significant departure from the scheme which was refused by the Tribunal.   
 
Does not comply 
 
Clause 52.06 Car Parking 
 
Number of Parking Spaces Required 
 
One (1) car parking space is provided for each of the two (2) bedroom dwellings.  
 
The proposal requires one (1) visitor parking space and no visitor parking is provided. 
Although the applicant has not provided a Car Parking Demand assessment, on 
consideration of the decision guidelines contained within Clause 52.06-6 of the Planning 
Scheme, the proposed car parking waiver is considered satisfactory in this instance, noting 
that visitor parking demands associated with the development will typically peak during 
weekday evenings and during the afternoon to evening period on weekends, with very small 
demands anticipated during the day on weekdays. Any visitor parking demands generated by 
the proposal (up to one (1) space) is able to be readily accommodated within the nearby on-
street parking areas and would not be considered to result in an unreasonable adverse 
impact upon the amenity of the surrounding residential area. 
 
Design Standards for Car parking 
 
The car parking spaces, the carports, the garaging and the accessways have appropriate 
dimension to enable efficient use and management. 
 
The car parking facilities are designed, surfaced and graded to reduce run-off and allow 
stormwater to drain into the site.  
 
The garage dimensions appear to be 6.0 metres length x 3.5 metres width to comply with the 
minimum requirements of the standard. However, the storage for Dwellings 1 to 6 is in the 
garages and the internal clearances lengths of the garages for Dwellings 1, 3 and 4 must be 
confirmed to be a minimum of 6 metres. 
 
Cars appear to be able to exit the site in a forward direction. Access dimensions to the car 
spaces appear to comply with the standard; however, they are constrained by landscape 
areas. Therefore, further swept path diagrams are required by condition. 
 
Visibility splays are required at the accessway interface with the footpath to protect 
pedestrians. This can be requested via conditions. 
 
A minimum of 2.1 metres headroom has been provided beneath overhead obstructions. 
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Conclusion: 
 
The tribunal concluded that some scaling back of this proposal is warranted, which may 
entail a reduction in the number and size of dwellings, a greater degree of recession to upper 
levels and the introduction of gaps in the built form to break up the continuous form of the 
development.  A more considered response in terms of design quality, the provision of more 
space around both sides of the development and better attention to internal and on-site 
amenity is also necessary.  In doing so, I do not think that a proposal for perhaps six or 
seven dwellings on this site in this location would represent an underdevelopment.  
 
The current application comprising predominantly a side facing reverse living typology 
(except dwelling 7) is not a significant departure from the previous planning application 
considered by the Tribunal. Critically the proposal does not respond to the key issues raised 
at paragraph 72 of the VCAT Order. The Tribunal raised concerns with the attached form, 
minimal setbacks, limited landscaping opportunities, projecting balconies, ground level 
bedrooms and associated privacy issues and the extent of the driveway.  
 
These aspects of the current proposal are either unchanged or provide little variation from 
the previous application. For these reasons the application is recommended to be refused 
planning permission. 
 

CLAUSE 55 COMPLIANCE SUMMARY 
 

Clause Std  Compliance 

   Std Obj 

55.02-1 B1 Neighbourhood character 

  Please see assessment in the body of this report. N N 

 

55.02-2 B2 Residential policy 

  Please see assessment in the body of this report. N N 

 

55.02-3 B3 Dwelling diversity 

  N/A as development contains less than 10 dwellings. N/A N/A 

 

55.02-4 B4 Infrastructure 

  Adequate infrastructure exists to support new 
development. 

Y Y 

 

55.02-5 B5 Integration with the street 

  Dwelling 1 appropriately integrates with the Street. Y Y 

 

55.03-1 B6 Street setback 

  The required setback is 8.95 metres. Dwelling 1 is 
setback 8.95 metres from the street frontage. 

Y Y 

 

55.03-2 B7 Building height 

  8.2 metres.  Y Y 

 

55.03-3 B8 Site coverage 

  Please see assessment in the body of this report. Y N 

 

55.03-4 B9 Permeability 

  28.1% Y Y 
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Clause Std  Compliance 

55.03-5 B10 Energy efficiency 

  Dwellings are considered to be generally energy 
efficient and will not unreasonably impact adjoining 
properties. 

Y Y 

 

55.03-6 B11 Open space 

  N/A as the site does not abut public open space. / 
The proposed development appropriately addresses 
the adjoining public open space area. 

N/A N/A 

 

55.03-7 B12 Safety 

  The proposed development is secure and the 
creation of unsafe spaces has been avoided. 

Y Y 

 

55.03-8 B13 Landscaping 

  Inadequate areas are provided for appropriate 
landscaping. 

N N 

 

55.03-9 B14 Access 

  Access is sufficient and respects the character of the 
area. 

Y Y 

 

55.03-10 B15 Parking location 

  Parking facilities are proximate to the dwellings they 
serve, the access is observable, habitable room 
windows are sufficiently set back from accessways. 

Y Y 

 

55.04-1 B17 Side and rear setbacks 

  Please see assessment in the body of this report. Y N 

 

55.04-2 B18 Walls on boundaries (north boundary) 

  Length: 4.6 metres. 
Height: 3.2 metres. 
Walls on boundaries comply with the requirements of 
this standard. 

Y Y 

 

55.04-3 B19 Daylight to existing windows 

  Sufficient setbacks exist to allow adequate daylight. Y Y 

 

55.04-4 B20 North-facing windows 

  Please see assessment in the body of this report. Y Y 

 

55.04-5 B21 Overshadowing open space 

  Shadows cast by the development are within the 
parameters set out by the standard. 

Y Y 

 

55.04-6 B22 Overlooking 

  Please see assessment in the body of this report. N N 

 

55.04-7 B23 Internal views 

  There are no internal views. Y Y 
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Clause Std  Compliance 

55.04-8 B24 Noise impacts 

  Please see assessment in the body of this report. N N 

 

55.05-1 B25 Accessibility 

  The ground level of the proposal can be made 
accessible for people with limited mobility. 

Y Y 

 

55.05-2 B26 Dwelling entry 

  Entries to the dwellings are identifiable and provide 
an adequate area for transition. 

Y Y 

 

55.05-3 B27 Daylight to new windows 

  Please see assessment in the body of this report. N N 

 

55.05-4 B28 Private open space 

  Please see assessment in the body of this report. Y Y 

 

55.05-5 B29 Solar access to open space 

  Sufficient depth is provided for adequate solar 
access. 

Y Y 

 

55.05-6 B30 Storage 

  Please see assessment in the body of this report. Y N 

 

55.06-1 B31 Design detail 

  Please see assessment in the body of this report. N N 

 

55.06-2 B32 Front fences 

  No front fence is proposed which is acceptable.   Y Y 

 

55.06-3 B33 Common property 

  Common property areas are appropriate and 
manageable. 

Y Y 

 

55.06-4 B34 Site services 

  Sufficient areas for site services are provided. Y Y 

 

REFERRAL SUMMARY 
 

Department/Authority Response 

Capital Works No objection, subject to condition. 

Transport Management 
and Planning 

No objection, subject to conditions. 

ESD officer No objection, subject to conditions. 

 

PLANNING SCHEME SUMMARY 
 
Darebin Planning Scheme clauses under which a permit is required 

 Clause 32.08 (General Residential 2 Zone) – construction of two or more dwellings 

 Clause 52.06 (Car parking) – reduction to the visitor car parking requirement.  
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Section of Scheme Relevant Clauses 

SPPF 11.02-1, 15.01-1, 15.01-5, 15.02, 16.01, 19.03-1 

LPPF 21.05-1, 21.05-2, 21.05-3, 22.04 

Zone 32.01 

Overlay 45.06 

Particular provisions 52.06, 55 

General provisions 65.01 

Neighbourhood 
Character Precinct 

E7 

POLICY IMPLICATIONS 

Environmental Sustainability 

All new dwellings are required to achieve a minimum six (6) star energy rating under the 
relevant building controls. 

Social Inclusion and Diversity 

Nil 

Other 

Nil 

FINANCIAL AND RESOURCE IMPLICATIONS 

There are no financial or resource implications as a result of the determination of this 
application. 

FUTURE ACTIONS 

Nil 

DISCLOSURE OF INTERESTS 

Section 80C of the Local Government Act 1989 requires members of Council staff and 
persons engaged under contract to provide advice to Council to disclose any direct or 
indirect interest in a matter to which the advice relates. 

The Manager authorising this report, having made enquiries with relevant members of staff, 
reports that no disclosable interests have been raised in relation to this report. 

RELATED DOCUMENTS 

Darebin Planning Scheme. 

Attachments 

 Aerial (Appendix A)  

 Plans (Appendix B)  
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5.2 APPLICATION FOR PLANNING PERMIT D/707/2016 
(1) 610 Gilbert Road, Reservoir 

Author: Urban Planner 

Reviewed By: Director City Futures and Assets 

Applicant 

Ikonomidis Reid 

Owner 

David Decata 

Consultant 

Pro Town Planning Solutions 

SUMMARY 

 It is proposed to construct four double storey dwellings, one behind the other. 
Dwelling‟s 1 and 4 utilise a standard design, with living areas and private open space 
provided at the ground floor. Dwelling‟s 2 and 3 utilise a „reverse living‟ design, with 
bedrooms provided at the ground floor, while living areas and private open space (in 
the form of balconies) is provided at the first floor. The maximum building height within 
the development is 7.396 metres.  

 The site is zoned General Residential Zone - Schedule 2 and is affected by the 
Development Contributions Plan Overlay. 

 There is no restrictive covenant on the Certificate of Title for the subject land. 

 Ten objections were received against this application. 

 The proposal fails to meet a number of objectives and standards of Clause 55 of the 
Darebin Planning Scheme. 

 It is recommended that the application be refused. 

CONSULTATION: 

 Public notice was given via a sign posted on site and letters sent to adjoining owners 
and occupiers. 

 This application was referred internally to Councils Capital Works, Parks, and Traffic 
Management and Planning units. 

 This application was not required to be referred to any external referral authorities. 

Recommendation 

That Planning Permit Application D/707/2016 be refused and Notice of Refusal be issued on 
the following grounds: 

(1) The proposal fails to satisfy the objectives of Clause 22.02 (Neighbourhood Character) 
of the Darebin Planning Scheme and the design objective of the Darebin 
Neighbourhood Character Study and Precinct Guidelines 2007 in terms of visual bulk, 
lack of landscaping opportunities, siting, and height and building form.  

(2) The proposal does not satisfactorily comply with the standards and objectives of 
Clause 55 of the Darebin Planning Scheme, in particular: 

a) Clause 55.02-1: Neighbourhood character – The proposal is inappropriate in
terms of the visual bulk, lack of landscaping opportunities, siting, and height and
building form.
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b) Clause 55.03-8: Landscaping – The extensive ground floor built form, particularly
that associated with the reverse living arrangement proposed for Dwellings 2 and
3, will result in inadequate side setback areas for the provision of landscaping to
sufficiently screen the development.

c) Clause 55.04-1: Side and rear setbacks - Inadequate side setbacks at the first
floor will result in unacceptable visual bulk impacts to the neighbouring residential
properties, given the extent of double storey form extending through the site.

d) Clause 55.04-6: Overlooking – The north and south orientation of habitable
rooms windows and the first floor private open space for Dwellings 2 and 3,
requires extensive screening. This will result in poor outlook and unacceptable
amenity and usability outcomes for the dwellings.

e) Clause 55.05-4: Private Open Space – The extent of screening required for the
balconies to Dwellings 2 and 3 will result in unacceptable amenity outcomes for
these areas of private open space. The proposed siting of a portion of Dwelling
1‟s secluded private open space within the front setback will result in the partial
privatization of the area and is not supported.

(3) The proposal features double storey built form for the extent of the site and is an 
overdevelopment. 

INTRODUCTION AND BACKGROUND 

A search of Council‟s records indicates that Planning Permit D/833/2015 was issued on 
20 April 2016 for a two lot subdivision. This planning permit approved a realignment of the 
boundaries between Lot 168 on LP7444, Certificate of Title Volume: 6957 Folio: 395 and Lot 
1 on TP023520G, Certificate of Title Volume: 11539 Folio: 659 (which is encumbered by an 
Easement for drainage infrastructure in favour of Darebin City Council and also in favour of 
Yarra Valley Water Ltd for sewerage infrastructure), resulting in an increase of Lot 1 by 46m² 
with a total lot size of 669m². 

ISSUES AND DISCUSSION 

Subject site and surrounding area 

 The land is regular in shape and measures 43.89 metres in length and 15.24 metres in 
width with a site area of 669 square metres. There is a fall of 1.66 metres from the 
north-east corner (rear) to the south-east corner (front) of the site. 

 The land is located within the General Residential Zone – Schedule 2 and is covered 
by the Development Contributions Plan Overlay. 

 The land is located on the eastern side of Gilbert Road, Reservoir, and is 15 metres 
south of the corner with Pershing Street. 

 The land is currently developed with a single storey brick dwelling with a hipped roof. 
Secluded private open space is provided to the rear of the site and a small outbuilding 
sits adjacent to the southern boundary in this rear open space. Vehicle access is 
provided via a single crossover to Gilbert Road. 

 To the east of the site is a lot developed with two single storey brick dwellings with 
hipped roofs. This lot shares a boundary with lots at 608, 610, and 612 Gilbert Road.  

 To the west of the site, across Gilbert Road, is a 14 unit development (all single storey 
dwellings), with frontages to Knox Street, Bourke Street, and Gilbert Road. 
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 To the north of the site is a similarly dimensioned lot developed with a single storey 
brick dwelling with a hipped roof. The site to the north is located on the corner of Gilbert 
Road and Pershing Street and has access off Pershing Street via a single crossover to 
a rear outbuilding/garage. This site also features secluded private open space to the 
rear. 

 To the south of the site is a similarly dimensioned lot developed with a single storey 
brick dwelling with a hipped roof. Vehicle access is provided via a single crossover to 
Gilbert Road. The site features secluded private open space to the rear and is also 
developed with various outbuildings. The site features a number of significant trees in 
the private open space area, a number of which adjoin the common boundary with the 
subject site.  

 The western side of Gilbert Road in the immediate vicinity of the subject site (between 
the intersection with Beatty Street to the south and Bourke Street to the north) is 
affected by no-standing zones (due to the presence of bus zones). On-street parking is 
otherwise unrestricted in the areas immediately to the north, east, south, and west of 
the subject site. 

 The subject site is located 385 metres north of the terminus for the route 11 tram and 
the Regent Street commercial precinct. Regent Station is approximately 930 metres 
south-east of the subject site. Crispe Park is approximately 440 metres north-east of 
the subject site. 

Proposal 

 Four double storey dwellings, one front Gilbert Road and three fronting the internal 
accessway. 

 Dwelling 1, fronting Gilbert Road, is proposed to be a two bedroom dwelling with a 
standard design with the ground floor comprising an open plan Living/Meals/Kitchen 
area, a powder room, and laundry facilities. The first floor consists of two bedrooms, 
both featuring built in robes (BIR‟s), an open study area, and a bathroom. The dwelling 
has a single car garage and a 35.28 square metre area of secluded private open 
space, with convenient access from the living area, provided at the ground floor. 6 
cubic metres of storage is provided in the secluded private open space area. Dwelling 
1 is set back 9.0 metres from Gilbert Road, with a porch extending into this setback.  

 Dwellings 2 and 3 are proposed to be two bedroom dwellings and utilise a „reverse 
living‟ design. Both dwellings front the internal accessway. The ground floor of these 
dwellings comprise two bedrooms (both with BIR‟s), laundry facilities, a bathroom, and 
an external service yard area with 6 cubic metres of storage. The first floor of the 
dwelling‟s features open plan Living/Meals/Kitchen area, a powder room, and a 
balcony. The dwellings both have single car garages. The dwellings have private open 
space in the form of 9.36 square metre and 11.2 square metre balconies respectively. 

 Dwelling 4 is proposed to be a two bedroom dwelling with a standard design with the 
ground floor comprising an Living/Meals/Kitchen area, a powder room, laundry 
facilities, and a bedroom (with BIR). The first floor consists of an open TV room area at 
the staircase landing, a bathroom, and a bedroom (with BIR). The dwelling has a single 
car garage and a 47.69 square metre area of secluded private open space, with 
convenient access from the living area, provided at the ground floor. 4 cubic metres of 
storage is provided in the secluded private open space area (6 cubic metres as 
required by Clause 55 can be accommodated). 

 A shared internal accessway along the southern boundary is proposed for access to 
the garages of all four dwellings, with access via a proposed crossover. The existing 
crossover adjacent the northern boundary is proposed to be reinstated. 
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 A 457mm strip of landscaping is proposed to run adjacent the accessway on the 
southern boundary of the site. The front and rear setbacks of the site are capable of 
supporting landscaping to screen and soften the impact of the proposal to the street 
and adjoining lot to the east. The northern side setbacks of the proposal provide limited 
space to accommodate landscaping to screen the development at this shared 
boundary. 

Objections 

 Ten (10) objections have been received. 

Objections summarised 

 Oversupply of 1 and 2 bedroom dwellings and an undersupply of 3 or more 
bedroom/family housing. 

 Study/TV rooms can be used as a third bedroom. 

 Proposal reduces front setback. 

 Proposal is contrary to the standards and objectives of Clause 55 of the Darebin 
Planning Scheme. 

 Proposal does not meet best practice guidelines for housing outlined in the MSS of the 
Darebin Planning Scheme. 

 Dwellings have poor internal amenity due to lack of windows and reverse living design 
(Dwellings 2 and 3). 

 Dwellings are provided with insufficient private open space areas. 

 Proximity of accessway to ground floor habitable rooms. 

 Removal of significant trees and inadequate replacement planting. 

 Insufficient landscaping proposed. 

 Increased traffic congestion. 

 Increased traffic safety risks for pedestrians – cars reversing from driveways. 

 Increased traffic noise. 

 The development is contrary to Clause 22.06 of the Darebin Planning Scheme. 

 The proposal is inconsistent with Clauses 55.03-3 (Site Coverage), 55.03-4 
(Permeability), 55.04-1 (Side and rear setbacks), 55.04-2 (Walls on boundaries), and 
Clause 55.05-6 (Storage) of the Darebin Planning Scheme. 

 Car parking reduction is contrary to the requirements of Clause 52.06 of the Darebin 
Planning Scheme. 

 The proposal does not respect existing or preferred neighbourhood character. 

 Overdevelopment of the site. 

 Proposal warrants review against the Darebin Planning Scheme by the Darebin 
Planning Committee. 

 Visual bulk. 

 Does not add net community value. 

 Negative social effect on the community. 

 Will not guarantee social or affordable housing. 

 Overlooking. 
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 Proposal is not consistent with standards set in Darebin Planning Scheme 
amendments applicable to the area. 

Officer comment on summarised objections 

Oversupply of 1 and 2 bedroom dwellings and an undersupply of 3 or more bedroom/family 
housing 

The development comprises four (4) two (2) bedroom dwellings. The objection refers to 
apartments which is not relevant to the proposed development. While the development does 
not provide larger three (3) or more bedroom accommodation it does add to the mix of 
housing types in the immediate area, which includes apartments and more recent three (3) 
bedroom dwellings. 

Study/TV rooms can be used as a third bedroom 

Access to Dwelling 1‟s two first floor bedrooms is provided through the designated study 
area. Access to Dwelling 4‟s first floor bedroom is provided through the TV room area, while 
the ground floor study area is insufficiently sized to be reasonably used as a bedroom. It is 
considered that these factors will sufficiently limit the opportunity to use the aforementioned 
spaces as third bedrooms.   

Were the application being supported, a condition could be placed on the permit to require 
that the Dwelling 1 study area and Dwelling 4 TV room will not be used for the purposes of a 
bedroom. 

Proposal reduces front setback 

The proposal adheres to the requirements of Standard B6 at Clause 55.03-1 of the Darebin 
Planning Scheme. A front setback from Gilbert Road of 9 metres is required. The proposal 
incorporates a front setback of 9 metres, thus complying with the standard.  

Proposal is contrary to the standards and objectives of Clause 55 of the Darebin Planning 
Scheme 

A thorough planning assessment of the proposed development against the Darebin Planning 
Scheme has been undertaken. It is acknowledged that the proposed development is non-
compliant with some objectives of Clause 55 of the Darebin Planning Scheme, these are 
detailed in the assessment below.  

Proposal does not meet best practice guidelines for housing outlined in the MSS of the 
Darebin Planning Scheme 

A thorough planning assessment of the proposed development against the Darebin Planning 
Scheme has been undertaken. The proposal is considered to be generally consistent with 
the objectives, strategies and policy guidelines detailed within the Municipal Strategic 
Statement contained within the Darebin Planning Scheme. 

Dwellings have poor internal amenity due to lack of windows and reverse living design 
(Dwellings 2 and 3) 

It is acknowledged that the reverse living arrangement proposed for Dwellings 2 and 3 may 
result in poor internal amenity outcomes for those dwellings. This is due to the requirement 
for screening to be provided for the full extent of all first floor north and south facing habitable 
room windows/balconies. 
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With regard to Dwellings 1 and 4, windows are provided to all habitable rooms and are 
appropriately dimensioned to allow for adequate solar access and sufficient internal amenity 
to these dwellings. 

Dwellings are provided with insufficient private open space areas 

Dwellings 1 and 4 are provided with sufficient private open space areas of 110.56 square 
metres (with one part of this private open space consisting of 35.28 square metres of 
secluded private open space with a minimum dimension of 3 metres and convenient access 
from a living room) and 53.44 square metres (with one part of this private open space 
consisting of 47.69 square metres of secluded private open space with a minimum dimension 
of 3 metres and convenient access from a living room) respectively. The private open space 
provisions for Dwellings 1 and 4 are thus compliant with the requirements of Standard B28 at 
Clause 55.05-4 of the Darebin Planning Scheme. 

Dwellings 2 and 3 utilise a reverse living design and provide private open space in the form 
of first floor balconies. The balconies proposed for Dwelling 2 and 3, at 9.36 square metres 
and 11.14 square metres respectively, comply with the numerical area requirements of the 
standard. Despite this, it is acknowledged that the useability and amenity of these balconies 
is poor, given the requirement to screen the full extent of their northern and eastern 
perimeters to 1.7 metres in order to address overlooking concerns to neighbouring 
properties.  

Proximity of accessway to ground floor habitable rooms 

The ground floor habitable room windows fronting the accessway are set back 1.0 metres 
from the accessway and have window sills heights more than 1.4 metres above the 
accessway, which complies with the requirements of standard B15 at Clause 55.03-10 of the 
Darebin Planning Scheme. 

Removal of significant trees and inadequate replacement planting 

As the site is not covered by a Vegetation Protection Overlay or Heritage Overlay protection 
of trees on privately owned sites is limited. The application was referred to Council‟s Parks 
Department, with tree protection measures outlined for the subject site. Were the application 
being supported, a landscape plan could be required as a condition on any permit that may 
be issued for the proposal. 

Insufficient landscaping proposed 

A landscape plan can be required as a condition on any planning permit issued for the 
proposal, should it be supported.  

It is acknowledged that the ground floor service yard areas proposed for Dwellings 2 and 3 
are not adequately dimensioned to incorporate sufficient landscaping and vegetation 
opportunities in order to screen this interface with the neighbouring dwelling to the north. 

Increased traffic congestion 

It is considered that the proposal will not generate significant traffic congestion. The local 
road network and site context has capacity to accommodate the additional vehicle 
movements associated with the development. The application was referred to Council‟s 
Transport Management and Planning Unit and no objection was received.  
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Increased traffic safety risks for pedestrians – cars reversing from driveways 

The proposal incorporates pedestrian visibility splays at the interface between the footpath 
and the crossover to the development site from Gilbert Road. These pedestrian visibility 
splays will provide adequate protection for pedestrians from cars utilising the crossover. The 
application was referred to Council‟s Transport Management and Planning Unit and no 
objection was received. 

Increased traffic noise 

The traffic noise levels generated by potential residents of the development will not be 
significantly above that of the surrounding area. Occupants of this type of development are 
no more or less likely to generate excessive vehicle noise than the occupiers of the 
surrounding dwellings. 

The development is contrary to Clause 22.06 of the Darebin Planning Scheme 

The application does not trigger assessment against Clause 22.06 of the Darebin Planning 
Scheme, as the proposal is not for a multi-dwelling apartment development or a mixed-use 
development which includes a residential use. 

The proposal is inconsistent with Clauses 55.03-3 (Site Coverage), 55.03-4 (Permeability), 
55.04-1 (Side and rear setbacks), 55.04-2 (Walls on boundaries), and Clause 55.05-6 
(Storage) of the Darebin Planning Scheme 

A thorough planning assessment has been undertaken and revealed that the proposed 
development is generally in accordance with the requirements and direction of the Darebin 
Planning Scheme. The State Planning Policy Frameworks, Local Planning Policy 
Frameworks and Municipal Strategic Statement along with the requirements of Clause 55 of 
the Darebin Planning Scheme have all been considered and are addressed within the 
assessment section of this report. 

Car parking reduction is contrary to the requirements of Clause 52.06 of the Darebin 
Planning Scheme 

There is no proposed waiver for car parking as part of this proposal. One (1) car space is 
provided for each two (2) bedroom dwelling in accordance with the requirements of Clause 
52.06 of the Darebin Planning Scheme. 

The proposal does not respect existing or preferred neighbourhood character 

See neighbourhood character assessment below. 

Overdevelopment of the site 

Plan Melbourne sets targets for established areas of Melbourne to absorb a high proportion of 
Melbourne‟s expected growth. State and Local Planning Policy envisage an increase in 
housing density in well serviced areas such as this. While any increase in population density 
will likely increase the level of activity around the site and area, it is not envisioned that such 
an increase would be detrimental or substantially more intensive than what is currently 
experienced. 

It is acknowledged that development proposes double storey form throughout the entirety of 
the site. Furthermore, the reverse living design proposed for Dwellings 2 and 3 maximises 
site coverage and allows for a limited provision of open space at the ground floor of these 
dwellings to accommodate landscaping.  
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This combination of visual bulk and a lack of landscaping to screen built form, particularly for 
Dwellings 2 and 3, is considered to be an overdevelopment of the mid-site area.  

Proposal warrants review against the Darebin Planning Scheme by the Darebin Planning 
Committee 

The application will be reviewed by Darebin‟s Planning Committee as a result of the number 
of objections and proximity of the objectors to the subject site. 

Visual bulk 

The proposed dwellings within the development are double storey and incorporate compliant 
side and rear setbacks in excess of the minimum required Standard B17 at Clause 55.04-1 
of the Darebin Planning Scheme.  

It is acknowledged that the extent of double storey form through the site (particularly the 
balconies for Dwellings 2 and 3), combined with the limited provision of open space at the 
ground floor of these dwellings to accommodate landscaping, will result in a double storey 
form that is not sufficiently screened and will be visually dominant in the area immediately 
adjacent to the neighbouring dwelling to the north‟s private open space area. 

Does not add net community value/Negative social effect on the community 

This ground is unsubstantiated. There have been no demonstrated dis-benefits associated 
with the development. The proposal provides dwellings resulting in community benefit. This 
ground is clearly contrary to the objectives of planning in Victoria. 

In Backman and Company Pty Ltd v Boroondara City Council the following was noted: 

33. As I have highlighted, parties seeking to rely on Sections 60(1B) and 84(2)(jb) of the
Planning and Environment Act face a significant task in order to substantiate a
significant social effect in relation to a housing proposal on residentially zoned land.
That significant task extends much further than just garnering a significant level of
opposition to a proposed development.  Firstly, parties alleging a significant social
effect have to ascertain what the actual significant social effect is, in the framework of a
zoning regime where one does not need a permit to use residentially zoned land for
residential purposes.  The mere identification of significant community opposition to a
proposal is not a significant social effect of itself.  Secondly, the significant social effect
will need to be sufficiently documented with evidentiary material to demonstrate the
likelihood, probability and severity of the social effect.  The identification of a social
effect is not sufficient, as it also needs to be demonstrated that the social effect will be
significant.  Thirdly, as identified in the Rutherford decision, it will need to be
demonstrated that any significant social effect outweighs any social benefits that might
result from a balanced assessment of a development proposal.

Will not guarantee social or affordable housing 

A general principle established in Green v Hobsons Bay CC (Red Dot) [2013] VCAT 2091 
(„Green‟) in relation to affordable housing is:  

That in the absence of specific statutory controls in the Planning Scheme, the provision of 
smaller dwellings, commanding lower prices on the open market than other comparable 
housing types, sufficiently achieves the intent of general planning policy which encourages 
affordable housing.   
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Local policy guidance with respect to housing is contained in Clause 21.03 of the Scheme. 
While there is strong policy support for appropriate medium density in–fill in well serviced 
locations, it is Clause 21.03–3 (Housing Diversity and Equity) that is of particular relevance to 
the objectors‟ concerns. The overview sets out (extracted as relevant): 
 
“Housing affordability is a particular housing issue in Darebin. Lack of affordable housing and 
high rental prices can aggravate housing stress and homelessness. Housing affordability, 
income levels and demand for social and public housing are highly correlated. An increase in 
the supply of affordable housing could ease housing stress of low income earners and can 
decrease the demand for social housing.” 
 
Objective 4 of Clause 21.03–3 includes the following strategies:  
 
“Ensure housing in the municipality is sufficiently diverse to provide more affordable and 
appropriate choices and opportunities.” 
 
“Facilitate the provision of affordable housing in terms of purchase price as well as lower 
ongoing operational costs, by promoting housing growth in areas with good access to 
services and public transport and encouraging best practice environmentally sustainable 
housing design to minimise ongoing utility costs” 
 
The proposed development incorporates smaller dwellings and improves the diversity of 
housing choice on the open market.  The proposal therefore accords with the principles 
established in Green and the objectives of the relevant local policy. 
 
Overlooking of neighbouring properties 
 
See assessment below. 
 
Proposal is not consistent with standards set in Darebin Planning Scheme amendments 
applicable to the area 
 
There are no relevant amendments to the Darebin Planning Scheme that affect the proposal. 
 

PLANNING ASSESSMENT 
 
Clause 21.03 – Housing 
 
The Strategic Housing Framework Plan illustrates the directions for residential land use and 
development in Darebin as set by the Darebin Housing Strategy (2013). This framework 
provides greater certainty as to where growth and change can be expected and the preferred 
scope of housing change in terms of the intensity and type of residential development to be 
encouraged in different areas. 
 
Under the Darebin Housing Strategy (2013) the subject site is identified as being within an 
Incremental Change Area, which includes the following future housing objectives: 

 To provide for moderate housing growth and diversification over time. 

 To encourage residential development and housing diversity that is generally consistent 
with the character of the area. This may include a mixture of single and semi-detached 
dwellings as well as infill development including 2-3 storey town houses and villas. Lower 
scale apartment developments in a mixture of configurations may also be encouraged in 
appropriate locations.  

 To ensure that varying local conditions influence design and scale of the built form 
outcome.  
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The proposed development is not considered to comply with the objectives for the 
incremental change housing area. While the proposal comprises four double storey, two (2) 
bedroom dwellings, it is inconsistent with the scale of the precinct characteristics and context 
that the site is located within, which predominantly includes detached single and double 
storey dwellings with significant open space and vegetation. The proposed reverse living 
design for Dwellings 2 and 3 in particular, results in a development that features double 
storey built form throughout the entirety of the subject site, with a lack of separation and 
screening of this built form as it presents to the neighbouring areas of secluded private open 
space, the most sensitive interfaces of the immediately adjoining properties. 

It is not considered that the proposal adequately responds to the local development 
conditions. A more modest scale of change is desired, which the proposed development 
does not achieve, particularly due to the proposed reverse living design for Dwellings 2 and 
3. 

Neighbourhood Character Precinct Guideline Assessment - Precinct F9 

Vegetation 

The development features extensive impervious ground floor areas. Insufficient ground floor 
setbacks are provided, particularly to Dwellings 2 and 3, to allow for adequate planting and 
landscaping opportunities to soften and screen the development at this interface. The 
development is hindered by the lack of available space to accommodate canopy trees within 
the side setback areas. 

Does not comply 

Siting 

Dwelling 1 is set back 9.0 metres from the front boundary. This setback distance is 
consistent with the neighbouring dwellings and provides sufficient space to accommodate a 
front garden, with canopy trees and understorey planting. As noted below, the development 
proposes a recessed fence within the front setback area. This is provided to extend the 
secluded private open space area for Dwelling 1. This proposal would privatise a portion of 
the front setback areas and is not supported. 

Due to the proposed reverse living arrangement for Dwellings 2 and 3, with high site 
coverage at ground floor and small service yards, the side setback areas of the development 
contain insufficient space for landscaping. 

The rear setback of the development, at 3.0 metres, is sufficiently sized to accommodate a 
rear garden area.  

The development is to utilise one proposed crossover along the southern boundary of the 
site for vehicle access. The proposed garages for the dwellings do not front the street and as 
such will not dominate the façade or views of the dwellings.  

The combination of minimal landscaping in the side setback areas along the northern and 
southern boundaries and the restricted area available for gardening in the rear setback, 
leave the front setback as the primary landscaped area within the development. This is not 
consistent with the either the existing or preferred character of the area. 

Does not comply 
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Height and Building Form 

The upper level of Dwelling 1 is setback a sufficient distance from the façade of the dwelling 
at the ground floor.  

While the proposed dwellings incorporate pitched roof forms, with some contemporary 
design features (which in the case of Dwelling 1 are considered to contribute positively to the 
streetscape), the extent of continuous double storey built form through the entirety of the site 
is inconsistent with neighbourhood character and is not supported. The issues relating to the 
extent of double storey form are further exacerbated by the lack of area available for 
landscaping to screen the development and the minor side setbacks at the first floor. 

Does not comply 

Materials and Design detail 

Dwelling 1‟s front façade as it presents to Gilbert Road incorporates sufficient articulation, 
through various recesses and the use of different materials, colours and textures, to provide 
visual interest within the streetscape.  

While the design detail of the development is generally acceptable, the treatment of the side 
elevations of the development, particularly to the north, are negatively impacted upon by the 
extent of external screening required in these areas to address overlooking concerns. 

Complies 

Front Boundary Treatment 

No front fence is proposed as part of the development. 

The proposed recessed fence sitting within the front setback of the development is not 
supported. This would result in the privatisation of a portion of the front setback into the 
secluded private open space of Dwelling 1. The dwelling is already provided with a sufficient 
area of secluded private open space. This proposal is inconsistent with the front boundary 
treatments of the adjoining properties. 

Complies subject to condition 

Clause 55 Assessment 

The following sections provide discussion on fundamental areas of Clause 55 including 
variations of standards and matters informing conditions of the recommendation above. 

Clause 55.03-8 B13 Landscaping 

The proposed design response for the development is not considered to satisfy the 
requirements of the objective. The reverse living design utilised for Dwellings 2 and 3 
provides insufficient area to accommodate an appropriate landscaping response. The 
development maximises ground floor site coverage at the sites most sensitive interface, i.e. 
the area adjacent the dwelling to the north‟s primary area of private open space. 
Furthermore, the requirement to screen all north facing first floor balconies and habitable 
room windows exacerbates the visual bulk impacts of the two storey dwellings at this 
interface. Finally, the ground floor service yard areas for Dwellings 2 and 3 are restricted in 
size and for the most part taken up by external storage, rubbish bins, and clothes lines, with 
little area remaining for substantial landscaping.  
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As such, it is considered that there is insufficient space available along the northern 
boundary of the site to accommodate a landscaping response that would soften and screen 
the development from the adjoining properties. 
 
Does not comply 
 
Clause 55.04-1 B17 Side and rear setbacks 
 
While the ground and first floor side and rear setbacks provided are in excess of the 
requirements of the standard, the extent of double storey form extending through the site is 
inconsistent with neighbourhood character and will result in unacceptable amenity impacts to 
the secluded private open space of the neighbouring dwellings.  
 
The lack of landscaping along the northern boundary at ground level, combined with the 
screening elements provided for the full northern extent of Dwelling 2 and 3 at the first floor, 
will exacerbate these visual bulk impacts.  
 
Does not comply 
 
Clause 55.04-6 B22 Overlooking 
 
The proposed dwellings are double storey. The ground floors of the dwellings have finished 
floor levels less than 0.8 metres above natural ground level at the boundary. Proposed 1.8 
metre high boundary fences on the northern and eastern boundaries and a proposed 2.0 
metre high fence on the southern boundary, will sufficiently limit overlooking from the ground 
floor. 
 
All upper storey windows are appropriately designed and/or screened to ensure no 
overlooking.  
 
The development is designed to limit views into neighbouring secluded private open space 
and habitable room windows. 
 
While the overlooking measures employed at the first floor of the dwellings are compliant 
with the requirements of the standard, the orientation of the dwellings‟ (outlook to the private 
open space and habitable room windows of the neighbouring lots to the north and south) 
requires all habitable room windows and balconies at the first floor of the development to be 
fully screened/provided with high window sills. These screening measures fully enclose the 
living areas of the dwellings, providing a limited outlook, and would result in poor internal 
amenity outcomes for potential residents of the dwellings.  
 
Does not comply 
 
Clause 55.05-4 B28 Private Open Space 
 

 Total POS Secluded POS Minimum dimension 
of  secluded POS 

Dwelling 1 110.56 square metres 35.28 square metres 3.0 metres 

Dwelling 2 8.0 square metres 
(balcony) 

N/A 2.5 metres 

Dwelling 3 8.0 square metres 
(balcony) 

N/A 2.8 metres 

Dwelling 4 53.44 square metres 47.69 square metres 3.0 square metres 
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With regard to Dwellings 1 and 4, the development proposes adequate private open space 
(POS) for the reasonable recreation and service needs of residents.  This is achieved 
through the provision of 40 square metres of secluded private open space at the side or rear 
of the dwelling with a minimum area of 25 square metres, a minimum dimension of 3 metres 
and convenient access from a living room.  

The proposal seeks to site a portion of the secluded private open space for Dwelling 1 within 
the front setback of the site. This is supported, as it will result in the privatisation of a portion 
of the front setback and is inconsistent with the treatment of the front setback of the 
surrounding properties. The dwelling has sufficient secluded private open space provided to 
the side of the dwelling with access from the living room and as such it is considered 
unnecessary to incorporate a portion of the front setback into the secluded private open 
space of the dwelling. 

The private open space areas for Dwellings 2 and 3, in the form of 8 square metre balconies 
(with a minimum width of 1.6 metres and convenient access from a living room), are not 
considered to comply with the objective. While both balconies comply with the minimum area 
and dimension requirements of the standard and have access from a living room, the 1.7 
metre high screens employed to address overlooking concerns for the property to the north 
(discussed above) will fully enclose the private open space area and thus provide a poor 
standard of amenity to the residents. The screening measures required for the habitable 
room windows at the first floor of the dwelling (discussed above) further exacerbate these 
poor amenity outcomes for potential residents.  

Does not comply 

Clause 55.05-6 B30 Storage 

Dwellings 1-3 are provided with 6m3 of externally accessible, secure storage. Dwelling 4 is 
shown to be provided with 4m3 of externally accessible, secure storage. This storage 
provision could be increased to 6m3 via a condition of any approval, if the application was 
being supported. 

Complies subject to condition 

Clause 52.06 Car Parking 

Number of Parking Spaces Required 

One car parking space is provided for each of the two bedroom dwellings, as required under 
Clause 52.06 

Design Standards for Car parking 

The garaging and the accessways have appropriate dimensions to enable efficient use and 
management.  

The car parking facilities are designed, surfaced and graded to reduce run-off and allow 
stormwater to drain into the site. 

Dwelling 1‟s open study and Dwelling 4‟s TV room cannot reasonably be used as a bedroom, 
whilst Dwelling 4‟s study has dimensions that are considered to adequately restrict its use as 
a bedroom. 

Garage dimensions of 6.0 metres length and 3.5 metres width comply with the minimum 
requirements of the standard. 
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Access dimensions to the car spaces comply with the standard. 
 
Visibility splays have been shown on the plans at the interface with the footpath, these are 
provided to protect pedestrians from cars utilising the crossover. 

 
CLAUSE 55 COMPLIANCE SUMMARY 
 

Clause Std  Compliance 

   Std Obj 

55.02-1 B1 Neighbourhood character 

  Please see assessment in the body of this report.  N N 

 

55.02-2 B2 Residential policy 

  The proposal does not comply with the relevant 
residential policies outlined in the Darebin Planning 
Scheme. 

Y Y 

 

55.02-3 B3 Dwelling diversity 

  N/A as development contains less than 10 dwellings.  N/A N/A 

 

55.02-4 B4 Infrastructure 

  Adequate infrastructure exists to support new 
development.  

Y Y 

 

55.02-5 B5 Integration with the street 

  Dwelling 1 appropriately integrates with the Street. Y Y 

 

55.03-1 B6 Street setback 

  The required setback is 9 metres, the dwellings are 
set back 9 metres from the street frontage. 

Y Y 

 

55.03-2 B7 Building height 

  7.396 metres. Y Y 

 

55.03-3 B8 Site coverage 

  45.13% Y Y 

 

55.03-4 B9 Permeability 

  32.98% Y Y 

 

55.03-5 B10 Energy efficiency 

  Dwellings are considered to be generally energy 
efficient and will not unreasonably impact adjoining 
properties. 

Y Y 

 

55.03-6 B11 Open space 

  N/A as the site does not abut public open space. N/A N/A 

 

55.03-7 B12 Safety 

  The proposed development is secure and the 
creation of unsafe spaces has been avoided. 

Y Y 

 

55.03-8 B13 Landscaping 

  Please see assessment in the body of this report. N N 
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Clause Std Compliance 

55.03-9 B14 Access 

Access is sufficient and respects the character of the 
area. 

Y Y 

55.03-10 B15 Parking location 

Parking facilities are proximate to the dwellings they 
serve, the access is observable, habitable room 
windows are sufficiently set back from accessways. 

Y Y 

55.04-1 B17 Side and rear setbacks 

Please see assessment in the body of this report. Y N 

55.04-2 B18 Walls on boundaries 

Walls on boundary are proposed along the northern 
site boundary. 

Length: 13.71 metres (in two sections of 5.05 metres 
and 8.66 metres). 

Height: 3.495 metres maximum height. 

Walls on boundaries comply with the requirements of 
this standard. 

Y Y 

55.04-3 B19 Daylight to existing windows 

Sufficient setbacks exist to allow adequate daylight. Y Y 

55.04-4 B20 North-facing windows 

Development is set back in accordance with the 
standard. 

Y Y 

55.04-5 B21 Overshadowing open space 

Shadow cast by the development is within the 
parameters set out by the standard. 

Y Y 

55.04-6 B22 Overlooking 

Please see assessment in the body of this report. Y N 

55.04-7 B23 Internal views 

There are no internal views. Y Y 

55.04-8 B24 Noise impacts 

Noise impacts are consistent with those in a 
residential zone. 

Y Y 

55.05-1 B25 Accessibility 

The ground levels of the proposal can be made 
accessible for people with limited mobility. 

Y Y 

55.05-2 B26 Dwelling entry 

Entries to the dwellings are identifiable and provide 
an adequate area for transition. 

Y Y 
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Clause Std Compliance 

55.05-3 B27 Daylight to new windows 

Adequate setbacks are proposed to allow 
appropriate daylight access. 

Y Y 

55.05-4 B28 Private open space 

Please see assessment in the body of this report. Y N 

55.05-5 B29 Solar access to open space 

Sufficient depth is provided for adequate solar 
access. 

Y Y 

55.05-6 B30 Storage 

Please see assessment in the body of this report. N Y 

55.06-1 B31 Design detail 

Design detail of dwellings is appropriate in the 
neighbourhood setting. 

Y Y 

55.06-2 B32 Front fences 

No front fence is proposed, which is acceptable. Y Y 

55.06-3 B33 Common property 

Common property areas are appropriate and 
manageable. 

Y Y 

55.06-4 B34 Site services 

Sufficient areas for site services are provided. Y Y 

REFERRAL SUMMARY 

Department/Authority Response 

Capital Works No objection, subject to condition 

Transport Management 
and Planning 

No objection 

Darebin Parks No objection, subject to condition 

PLANNING SCHEME SUMMARY 

Darebin Planning Scheme clauses under which a permit is required 

 Clause 32.08-6 (General Residential Zone) – construction of two or more dwellings on 
a lot. 
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Applicable provisions of the Darebin Planning Scheme 

Section of Scheme Relevant Clauses 

SPPF 11.02-1, 15.01-1, 15.01-5, 15.02, 16.01, 19.03-1 

LPPF 21.02-3, 21.3, 21.05, 22.02 

Zone 32.08 

Overlay 45.06 

Particular provisions 52.06, 55 

General provisions 65.01 

Neighbourhood 
Character Precinct 

F9 

POLICY IMPLICATIONS 

Environmental Sustainability 

All new dwellings are required to achieve a minimum six (6) star energy rating under the 
relevant building controls. 

Social Inclusion and Diversity 

Nil 

Other 

Nil 

FINANCIAL AND RESOURCE IMPLICATIONS 

There are no financial or resource implications as a result of the determination of this 
application. 

FUTURE ACTIONS 

Nil 

DISCLOSURE OF INTERESTS 

Section 80C of the Local Government Act 1989 requires members of Council staff and 
persons engaged under contract to provide advice to Council to disclose any direct or 
indirect interest in a matter to which the advice relates. 

The Manager authorising this report, having made enquiries with relevant members of staff, 
reports that no disclosable interests have been raised in relation to this report. 

RELATED DOCUMENTS 

Darebin Planning Scheme and the Planning and Environment Act (1987) as amended. 

Attachments 

 Aerial Map (Appendix A)  

 Advertised Plans (Appendix B)  
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5.3 APLLICATION FOR PLANNING PERMIT D/634/2014/A 

 518-530 High Street, Northcote 
 

Author: Principal Planner  
 

Reviewed By: Director City Futures and Assets  
  

 
 

Applicant 
 
Hansen Partnership Pty Ltd 

 

Owner 
 
Seattle Investments Pty Ltd 
 

Consultant 
 
Arup Pty Ltd 
 

 

SUMMARY 

 The application seeks to amend Planning Permit D/634/2014 issued on 15 May 2015 
for an on-premises liquor licence, a car parking reduction and advertising signage 
associated with a restaurant and tavern. Specifically, the proposed amendment relates 
to Condition No.26 of the Planning Permit which prohibits the provision of live music at 
the venue. The application seeks to amend Condition No.26 to allow indoor and 
outdoor live music at the venue, in the locations identified on the accompanying plan.  

 The application has been made pursuant to the provisions of section 72 of the Planning 
and Environment Act 1987.  

 The site is zoned Commercial 1 Zone. 

 There is a restrictive covenant on title which prohibits the use of the land for the direct 
or indirect use of brick making. A planning permit has already been issued for use of a 
licenced premise, to display advertising signage and to reduce car parking 
requirements, the proposal to amend the planning permit to introduce live music at the 
venue does not contravene the covenant. 

 Seven objections were received against this application.   

 The proposal is generally consistent with the purpose and requirements of Clause 
52.43 (Live Music and Entertainment Noise) of the Darebin Planning Scheme. 

 It is recommended that the application be supported.  
 

CONSULTATION: 

 Public notice was given via two signs posted on site and letters sent to surrounding 
owners and occupiers.   

 This application was not required to be referred to other Council units. 

 This application was referred externally to Marshall Day Acoustics for the purpose of a 
peer review of the application documents. In particular, the technical information 
submitted by the applicant in relation to the hours of live music, the generation and 
attenuation of noise matters have been assessed by Marshall Day.  

 This application was not required to be referred to other Council units. 



Recommendation 

That Planning Permit Application D/634/2014/A be supported and a Notice of Decision to 
Amend a Permit be issued subject to the following conditions: 

The permit is to be amended by the following variations highlighted in bold: 

TO WHAT CONDITIONS IS THE AMENDMENT SUBJECT? 

(1) Before the use starts, amended plans to the satisfaction of the Responsible Authority 
must be submitted to, and approved by, the Responsible Authority.  The plans must be 
drawn to scale with dimensions and must be generally in accordance with the plans 
submitted with the application (identified as: SPM-200 Rev G dated 29 June 2015 
received by Council on 24 October 2016, SPM-200-A Rev A dated 19 March 2015, 
SPM-400 Rev C dated 18 August 2014, Welcome to Thornbury signage dated 2014, 
signage elevations received 25 August 2014, prepared by Switch Project Management) 
but modified to show: 

a) Any modifications to the acoustic report in Condition No.16, in accordance
with Conditions No.26 of this Permit.

b) Any modifications to the Venue Management and Noise and Amenity Action
plans in accordance with Condition No. 18 and No. 26 of this Permit.

c) All redundant crossings removed and replaced with footpath and kerb and
channel, in accordance with Condition No. 33 of this Permit.

d) Location of the pole sign.

e) Pedestrian visibility splays provided around vehicle crossing at the property
boundary line, in accordance with Clause 52.06-8 (50% clear of obstructions), or
alternatively Figure 3.3 of AS2890.1:2004 Clause 3.2.4(b) (no obstructions up to
1.15 metres in height), to ensure adequate visibility between vehicles leaving the
site and pedestrians on the frontage road footpath.

f) A sustainable transport display provided near each of the main pedestrian
entrances to the site. Information displayed in this sustainable transport display
area must include; public transport maps and timetables and maps of walking
and cycling routes to and from the site.

When approved, the plans will be endorsed and form part of this Permit. 

(2) The layout of the use as shown on the endorsed plans must not be altered without the 
prior written consent of the Responsible Authority. 

(3) This Permit will expire if the use is not started within three (3) years from the date of 
this Permit. 

The Responsible Authority may extend the time referred to if a request is made in 
writing before this Permit expires or within six (6) months after the expiry date. 

(4) This Permit will expire if the advertising signs are not displayed within three (3) years 
from the date of this Permit. 

As relevant, the Responsible Authority may extend the times referred to if a request is 
made in writing: 

- Before this Permit expires; 

- Within six (6) months after the expiry date; or 

- Within twelve (12) months after the expiry date if the request relates to the 
completion of the display of the signs. 



(5) This advertising signs hereby approved will expire 15 years from the date of issue of 
the Permit. 

(6) The use may operate only between the hours of: 

- Monday to Saturday   -   11:00am to 1:00am 

- Sunday -  11:00am to 11:00pm 

(7) Use of the outdoor areas are limited to the following times: 

- Sunday to Thursday  -  11:00am to 10:00pm 

- Friday to Saturday  -  11:00am to 11:00pm 

(8) The maximum number of patrons shall be no more than 700 at any one time. 

(9) Patron numbers must be counted and logged and records must be made available on 
request to an authorised police officer, or an authorised officer of Council or an 
authorised officer of Liquor Licensing Victoria. 

(10) The licensed area is limited to the areas within the red line. 

(11) A designated Manager must be in charge of the premises at all times when the 
premises is open for business. 

(12) All persons engaged in the serving of alcohol must undertake a responsible serving of 
alcohol course provided by or approved by Liquor Licensing Victoria, to the satisfaction 
of the Responsible Authority.  

(13) A clear sign must be attached to an internal wall in a prominent position adjacent to the 
entry/exit points to advise patrons to leave in a quiet and orderly fashion, to the 
satisfaction of the Responsible Authority. 

(14) Before the use commences, a site assessment of the site, prepared by a member of 
the Australian Contaminated Land Consultants Association (Victoria) Inc. or other 
suitably qualified environmental professional, must be submitted to the Responsible 
Authority to its satisfaction. The Responsible Authority may request the site 
assessment be reviewed by a suitably qualified environmental auditor nominated by 
the Responsible Authority and at the cost of the owner/developer.  

The site assessment must include: 

 An opinion on the level and nature of contamination (if any), how much is present 
and how it is distributed;  

 Details of any clean up, construction, ongoing maintenance, monitoring or other 
measures in order to effectively manage contaminated soil (if any) that is present 
within the site (management measures); and  

 Recommendation on whether the environmental condition of the land is suitable 
for the proposed use and whether an environmental audit of the land should be 
undertaken. 

Should the consultant‟s opinion be that an environmental audit be undertaken, before 
the use commences, either: 

 A certificate of environmental audit must be issued for the land in accordance 
with Part IXD of the Environment Protection Act 1970, or  

 An environmental auditor appointed under the Environment Protection Act 1970 
must make a statement in accordance with Part IXD of that Act that the 
environmental conditions of the land are suitable for the sensitive use. 

In the event that the management measures are required or a statement is issued in 



 

 

accordance with Part IXD of the Environment Protection Act, before the use 
commences all management measures of the site assessment or conditions of the 
Statement of Environmental Audit must be complied with to the satisfaction of the 
Responsible Authority.  Written confirmation of compliance with the management 
measures of the site assessment or the conditions of the Statement of Environmental 
Audit must be provided by a suitably qualified environmental professional. 

If the management measures of the site assessment or the conditions of the Statement 
of Environmental Audit require ongoing maintenance or monitoring, before the use 
commences the owner of the land must enter into an Agreement with the Responsible 
Authority under section 173 of the Planning and Environment Act 1987 to the 
satisfaction of the Responsible Authority. This agreement must be to the effect that 
except with the written consent of the Responsible Authority all management measures 
of the site assessment or conditions of the Statement of Environmental Audit issued in 
respect of the land will be complied with. Written confirmation of compliance with the 
management measures of the site assessment or the conditions of the Statement of 
Environmental Audit must be provided by a suitably qualified environmental 
professional. 

A memorandum of the Agreement must be entered on the Title to the land and the 
owner must pay the costs of the preparation and execution of the Agreement and entry 
of the memorandum on Title. 

(15) Before the commencement of the live music component of the use, an amended 
acoustic report, prepared by a suitably qualified acoustic consultant, must be 
submitted to the satisfaction of the Responsible Authority. The report must ensure that 
the noise levels generated by plant and equipment in the premises do not exceed the 
levels specified in the State Environment Protection Policy (Control of Noise from 
Commercial, Industrial or Trade Premises within the Melbourne Metropolitan Area) No. 
N-1. The report must identify all potential noise sources and sound attenuation work 
required. The recommendations of the report must be implemented by the applicant at 
no cost to Council prior to commencement of the use. 

The development must be constructed in accordance with the requirements/ 
recommendations of the approved Acoustic Assessment to the satisfaction of the 
Responsible Authority. 

(16) Prior to the commencement of the live music component of the use hereby 
permitted (excluding a three month period during which live music noise testing 
as referred to in Condition 26(f) may be conducted), an acoustic report, prepared 
by a suitably qualified acoustic consultant, must be submitted to the satisfaction of the 
Responsible Authority. The report must ensure that the noise levels generated by the 
premises do not exceed the levels specified in the State Environment Protection Policy 
(Control of Music Noise from Public Premises) No. N-2. The report must identify all 
potential noise sources and sound attenuation work required. The recommendations of 
the report must be implemented by the applicant at no cost to Council prior to 
commencement of the use. At the request of the Responsible Authority, this report will 
be subject to peer review by a qualified acoustic engineer selected by the 
Responsible Authority and to the satisfaction of the Responsible Authority, at 
the full cost of the owner/operator. 

(17) If it is found that the noise emitted from the premises does not comply with the 
standards listed under Conditions No. 27 and 28, a further report must be prepared by 
a suitably qualified acoustic consultant. A copy of this report must be submitted to the 
Responsible Authority. This report should make recommendations regarding further 
noise attenuation measures required to be implemented. The applicant/owner of the 
premises must implement any recommendations to ensure the premises complies with 
the standards, to the satisfaction of and at no cost to the Responsible Authority. 

(18) Prior to the commencement of the live music component of the use hereby 



 

 

permitted the applicant must submit an amended management plan describing: 

a) Details of the proposed hours of operation of the premises. 

b) Details of live music performance at the venue, in accordance with 
Condition No.26 of this Permit.  

c) Details of any proposed special events. 

d) Security arrangements including the number of personnel and their hours of 
operation. 

e) Details of the maximum number of patrons to be permitted on the premises. 

f) Details of indoor and outdoor capacity of the venue.  

g) Pass-out arrangements. 

h) Pedestrian and vehicle access arrangements. 

i) Lighting within the boundaries of the site.  

j) Security lighting outside the premises.  

k) General rubbish storage and removal arrangements including hours of pick up. 

l) Bottle storage and removal arrangements including hours of pick up. 

m) Noise attenuation measures.  

n) The recommendations of the any acoustic report required under Conditions 15, 
16 and 17 (if required). 

o) The training of staff in the management of patron behaviour. 

p) A comprehensive complaint handling process to be put in place to effectively 
manage complaints received from neighbouring and nearby businesses and 
residents. This must include details of a Complaints Register to be kept at the 
premises. The Register must include details of the complaint received, any action 
taken and the response provided to the complainant.  

q) Details of the management methods to minimise queuing outside the venue.  

r) Details of the management of patrons in outdoor areas to minimise impacts on 
the amenity of nearby properties.  

s) Details of the management of patrons who are smoking. 

The management plan must be to the satisfaction of, and be approved by, the 
responsible authority. Once approved, the management plan will form a part of the 
endorsed documents under this permit. The operation of the use must be carried out in 
accordance with the endorsed management plan unless with the prior written consent 
of the Responsible Authority. 

(19) Before the use commences a sustainable transport display must be provided near each 
of the main pedestrian entrances to the site and must include public transport route 
maps and timetables and maps of walking and cycling routes to and from the site.  The 
display must be regularly monitored and kept up to date to the satisfaction of the 
Responsible Authority. 

(20) Before the use starts areas set aside for the parking of vehicles and access lanes as 
shown on the endorsed plans must be line-marked to indicate each car space and all 
access lanes, to the satisfaction of the Responsible Authority. 

Car spaces, access lanes and driveways shown on the endorsed plans must not be 
used for any other purpose. 

 

(21) At all times during the operation of the use, there must be present on the premises a 



 

 

person, over the age of eighteen (18) years, who is responsible for ensuring that the 
activities on the premises, and the conduct of persons attending the premises, do not 
have a detrimental impact on the amenity of the locality, to the satisfaction of the 
Responsible Authority. 

(22) A sign or signs must be displayed at the exits to the building and at the High Street site 
boundary requesting that patrons leave the site promptly and in a manner that does not 
cause disturbance to the amenity of the neighbourhood. 

(23) At all times during the operation of the use, appropriately trained staff must be provided 
by the operator of the use to ensure that: 

a) Patrons leave the premises in a quiet and orderly manner so that disturbance is 
not caused to the amenity of the neighbourhood; and 

b) Patrons do not loiter around the premises 

to the satisfaction of the Responsible Authority. 

(24) The amenity of the area must not be adversely affected by the use or development as 
a result of the: 

a) Transport of materials, goods or commodities to or from the land; and/or 

b) Appearance of any building, works, stored goods or materials; and/or 

c) Emission of noise, artificial light, vibration, smell, fumes, smoke, vapour, steam, 
soot, ash, dust, waste water, waste products, grit or oil; and/or 

in any other way, to the satisfaction of the Responsible Authority. 

(25) Pedestrian and vehicle access to and from the site must be to High Street only. All 
patron and service vehicles and food trucks must enter and exit the site in a forwards 
direction. 

(26) Live music at the venue shall only be performed in accordance with the amended 
acoustic report as required by Condition No.16 of this Permit, as follows: 

a) Live music levels shall not exceed the music noise limits as specified by 
State Environment Protection Policy (Control of Music Noise from Public 
Premises) No. N-2 (SEPP N-2) at all times.  

b) Live music shall occur at the venue during the following times only, 
including during any special events: 

Outdoor 

- Sunday to Thursday (and Public holidays) up to 8:00pm. 

- Friday and Saturday up to 10:00pm. 

Indoor 

- Friday and Saturday up to 11:00pm 

- Sunday to Thursday (and Public holidays) up to 10.00pm.   

c) A noise limiting device shall be installed to all in-house sound systems to 
ensure that music levels do not exceed the music noise levels detailed in 
accordance with SEPP N-2.  

d) Electric instruments shall be amplified through the house system only.  

e) The playing of drums or percussive instruments must not be allowed in the 
outdoor area. 

f) Live music noise must be assessed by a qualified sound technician over a 
15 minute period at the commencement of any live music performance to 
confirm that music levels comply with noise limits under SEPP N-2.   



g) A music noise commissioning report shall be provided to the Responsible
Authority within three months of the live music component of the use
commencing. The report shall be prepared by suitably qualified acoustic
consultant and peer reviewed by a qualified acoustic engineer selected by
the Responsible Authority and to the satisfaction of the Responsible
Authority, at the full cost of the owner/operator of the venue.

If following the submission of the acoustic report, and the peer review of
the report, it is found that the noise emitted from the venue does not
comply with SEPP N-2, a further report must be prepared by a suitably
qualified acoustic consultant. A copy of this report must be submitted to
the Responsible Authority. This report must make recommendations
regarding further noise attenuation measures required to be implemented.
These measures are to be peer reviewed by the Responsible Authority at
the full cost of the owner/operator of the venue. The applicant/owner of the
premises must implement any recommendations to ensure the venue
complies with SEPP N-2, to the satisfaction of and at no cost to the
Responsible Authority.

(27) Noise from the premises must not exceed the relevant limits prescribed by the State 
Environment Protection Policy (Control of Noise from Commerce, Industry and Trade) 
No. N-1. 

(28) Noise from the premises must not exceed the relevant limits prescribed under State 
Environment Protection Policy (Control of Music Noise from Public Premises) N-2. 

(29) A bottle crusher (located within the building away from the residential interfaces to the 
north and east) must be used for the disposal of bottles and waste glass.  Disposal of 
the crushed glass outside of the premises must not occur after 10:00pm or before 
8:00am, except with further written consent of the Responsible Authority. 

(30) No goods, equipment, packaging material, or any other material/object must be stored, 
or left exposed, outside a building so as to be visible from any public road or 
thoroughfare, to the satisfaction of the Responsible Authority. 

(31) All outdoor lighting must be designed, baffled and/or located to ensure that no loss of 
amenity is caused to adjoining and nearby land to the satisfaction of the Responsible 
Authority. 

(32) The design of bicycle parking facilities on the site must comply with Clause 52.34-4 of 
the Planning Scheme or be to the satisfaction of Council. 

(33) Before the use starts the vehicular crossing must be constructed to align with approved 
driveway to the satisfaction of the Responsible Authority.  All redundant crossings, 
crossing openings or parts thereof must be removed and replaced with footpath and 
kerb and channel to the satisfaction of the Responsible Authority. 

(34) The advertising signs may only be illuminated between the hours of 11:00am to 
11:00pm Sunday and 11:00am to 1:00am Monday to Saturday. 

(35) The advertising sign must not contain any flashing, intermittent or changing colour light. 

(36) The advertising sign must not contain any moving parts or be animated in any manner. 

(37) The advertising sign must be constructed and maintained to the satisfaction of the 
Responsible Authority. 

(38) The advertising sign must be located wholly within the boundary of the land. 

NOTATIONS 

(These notes are provided for information only and do not constitute part of this 
permit or conditions of this permit) 



 The amendments specified in Condition 1 of this Permit and any additional 
modifications which are “necessary or consequential” are those that will be assessed 
by Council when plans are lodged to satisfy that condition.  Any “necessary or 
consequential” amendments, in addition to those required by this condition, should be 
specifically brought to the attention of Council for assessment. 

 If any other modifications are proposed, application must also be made for their 
approval under the relevant Sections of the Planning and Environment Act 1987.  They 
can only be approved once the required and consequential changes have been 
approved and the plans endorsed.  It is possible to approve such modifications without 
notice to other parties, but they must be of limited scope.  Modifications of a more 
significant nature may require a new permit application. 

 Any failure to comply with the conditions of this permit may result in action being taken 
to have an Enforcement Order made against some or all persons having an interest in 
the land and may result in legal action or the cancellation of this permit by the Victorian 
Civil and Administrative Tribunal. 

 Nothing in the grant of this permit should be construed as granting any permission 
other than planning permission for the purpose described.  It is the duty of the permit 
holder to acquaint themselves, and comply, with all other relevant legal obligations 
(including any obligation in relation to restrictive covenants and easements affecting 
the site) and to obtain other required permits, consents or approval. 

 This Planning Permit represents the Planning approval for the use and/or development 
of the land.  This Planning Permit does not represent the approval of other departments 
of Darebin City Council or other statutory authorities.  Such approvals may be required 
and may be assessed on different criteria to that adopted for the approval of this 
Planning Permit.  

 All customer bicycle parking must be provided within the boundaries of the site. Bicycle 

rails located on the footpath can only be provided by Council via a contribution and if 
deemed safe and appropriate. 

INTRODUCTION AND BACKGROUND 

D/634/2014 was issued on 15 May 2015 for an on-premises liquor licence, a car parking 
reduction and advertising signage associated with a restaurant and tavern. Plans in 
association with the permit were endorsed on 6 July 2015. The site is currently operating 
under this planning permit.  

D/1013/2014 was issued on 4 December 2014 for buildings and works, in association with a 
39 patron convenience restaurant. Endorsed plans were granted on 16 March 2015.  

D/232/2016 was issued on 14 April 2016 for development of a verandah and two (2) 
retractable shading devices. 

The site was previously occupied by Flexiglass a manufacturer of fibreglass canopies for 
vehicles.  

ISSUES AND DISCUSSION 

Subject site and surrounding area 

 The land is  irregular in shape and has the following dimensions: 

- Width: 95 metres 



 

 

- Depth: 31 metres – 51 metres 

- Area: 4,000m2 

  The land is located within the Commercial 1 Zone (C1Z) and is affected by the Design 
and Development Overlay (DDO14), Environmental Audit Overlay (EAO) and Special 
Building Overlay (SBO). The Development Contributions Overlay (DCPO1) also affects 
the site, however the plan associated with the overlay expired on 30 June 2014.  

 The land is located on the eastern side of High Street, approximately 80 metres south 
of the intersection with Darebin Road.  

 The site currently operates as Welcome to Thornbury, Bar and Food Truck Stop 
authorised under Planning Permit D/634/2014 as food and drink premises with a 
licence to serve alcohol. The premise provides both indoor and outdoor dining and bar.  
The northern open sections of the site are occupied by food trucks and proving to be a 
successful venture and hub of activity. The southern sections of the site are occupied 
by buildings providing indoor food and drink. The far northern section of the site is 
occupied by a car parking hardstand accessed via a crossover to High Street.  

 The planning permit authorising the use allows a maximum of 700 patrons at any one 
time.  

 The use is authorised to operate between: 

- Monday to Saturday: 11:00am to 1:00am 

- Sunday: 11:00am to 11:00pm 

Outdoor areas are limited to: 

- Sunday to Thursday: 11:00am to 10:00pm 

- Friday to Saturday: 11:00am to 11:00pm 

 The land also includes buildings which are not publicly accessible, namely the building 
area on the south-east corner identified as Tenancy 1, cool room, freezer and dry 
storage areas north of Tenancy 1 and the food truck storage compound on the north-
east corner, adjacent to the common boundary with residential properties at No.17 and 
19 Hayes Street.  

 To the south-eastern portion of the land interfaces with rear yard areas of residential 
properties fronting Hayes Street. The northern-eastern section of the land interfaces 
with buildings to the east at No.27 Hayes Street which are used for non-residential 
purposes (manufacturing and sale of furniture, homewares and lighting).  

 To the west, on the opposite side of High Street, are one and two storey shops. 

 To the north is a three storey mixed use development comprising a ground level shop 
fronting High Street and dwellings located at the upper two (2) levels. The building 
comprises a double storey brick wall built to the common boundary and interfacing with 
the car park on the subject site. The wall has blind window openings. The third level 
has balconies interfacing with the common boundary with doors and windows to the 
balconies set back approximately 4 metres from the common boundary.   

 To the south is the Northcote RSL which is constructed on the common boundary. The 
RSL is affected by a Heritage Overlay. 

 The site has access to public transport, including tram services on High Street until 
1:00am and trains from Croxton Station (located approximately 225m to the east) 
operating until 12:20am (city bound) and 1:25am (north bound).  

Proposal 

 The application proposes to amend Condition No.26 of Planning Permit D/634/2014 
which states: 



26. The venue must not provide for any live music.

To state:

26. All live or pre-recorded music must comply with the requirement of SEPP N-2.

 As a result of the peer review of the application documents, the applicant agreed to 
amend their original request as per the wording of Condition No.26 in the 
Recommendation on Page 7 of this report.  

 It is proposed that the type of live music entertainment to be provided at the venue will 
be confined generally to quieter background acoustic style soloists, groups and bands. 

 Live music is proposed to be played: 

Outdoor 

- Sunday-Thursday (and Public holidays) up to 8:00pm outdoors (acoustic only – no 
drums or percussive instruments) 

- Friday and Saturday up to 10:00pm outdoors (acoustic only – no drums or 
percussive instruments) 

Indoor 

- During the allowable days of operation (identified in Condition No.6 of the Permit) 
until 11:00pm.  

 The amended condition is not proposed to transform the current use of the site into a 
live music venue but instead provide the patrons of the existing restaurant and tavern 
use with complementary live music performance.  

 It is proposed the venue remains compliant with Condition 28 of the permit which 
relates to the noise limit requirements of SEPP N-2.  

The application is accompanied by acoustic reports from ARUP who conducted the initial 
acoustic assessment for the development. 

Objections 

 Seven (7) objections have been received. 

Objections summarised 

 Noise levels are currently excessive 

 Live bands performing at the venue during the 2016 Darebin Music Festival created 
excessive noise 

 No noise attenuation is possible in outdoor live music areas 

 How will compliance with SEPP-N2 be managed? 

 The live music will attract more patrons 

 Live music will increase in car parking demand 

 The venue is already busy and causes noise and traffic congestion in residential areas 

 Residential parking permits should be granted to residents 

 Welcome to Thornbury should increase its car parking capacity 

 Residents in nearby apartments cannot enjoy quiet amenity 

 Reduction in car parking not appropriate 

 Patron behaviour causes detrimental amenity to surrounding residential area 



 

 

Officer comment on summarised objections 
 
Noise levels are currently excessive 
 
A search of Council records indicates that there have been no formal complaints lodged with 
Council since the commencement of the operation at Welcome to Thornbury, in particular 
with respect to noise impacts. As Council has not had the opportunity to review current noise 
levels through any planning enforcement action, it is not possible to verify whether existing 
noise levels do not comply with relevant limits set by Permit conditions. This notwithstanding, 
the current application relates to an amendment to the existing permit to introduce live music 
at the venue and Council‟s assessment is therefore to be limited to this aspect of the 
application. The use is otherwise expected to operate in compliance with existing permit 
conditions. Further conditions can be imposed to ensure that any live music internal and 
outdoor minimises impact on the nearest residential properties as per SEPP-N2 and 
complies with the relevant „agent of change‟ requirements in Clause 52.43 of the Darebin 
Planning Scheme.  
 
Live bands performing at the venue during the 2016 Darebin Music Festival created 
excessive noise 
 
The Darebin Music Festival is an annual event organised by Council. This one-off event 
sponsors and supports the arts and entertainment industry in Darebin. Council allows venues 
to register their music event with Council so that it can be included and published in the 
promotional material created by Council for the event. It is expected that any venue 
registering for the event has the relevant planning permits (or existing use rights) in place to 
host live music.  
 
Council‟s Arts and Entertainment Unit has confirmed that Welcome to Thornbury was 
included in the “Venue Hop” program in the event and this entailed the hosting of an outdoor 
live music performance at the venue for a period of approximately one hour during the 
afternoon period, with noise levels monitored by Council to comply with SEPP-N2.  
 
However, given that Condition 26 of Welcome to Thornbury specifically excluded any live 
music at the venue, the venue/operator were in breach of the planning permit through any 
hosting of live music performance at the venue, whether this was through the Darebin Music 
Festival or any other event. It is the responsibility of the operator to comply with relevant 
permits and legislation in place.  
 



No noise attenuation is possible in outdoor live music areas 

The outdoor live music is required to achieve the SEPP-N2 noise limit which is a measurable 
entity. The measurable noise and compliance with SEPP-N2 takes into account not only the 
noise generated by music, but also the separation of a noise sensitive property from the 
noise source, any physical noise barriers or buffers such as buildings, and also takes into 
account the relevant levels of existing background noise, such as traffic, trams, public noise 
such as speech and laughter etc. Background noise levels have been measured by the 
applicant‟s acoustic consultant, and maximum dBA noise levels for live music have been 
recommended.  

This is subject to confirmation through a further acoustic report to be prepared in line with the 
peer review undertaken by Council. This can be addressed via conditions. 

In addition to a detailed acoustic report, conditions of any amended permit issued will ensure 
that the operator complies with SEPP-N2 at all times, and that this is measured at the 
beginning of a performance for a specified period of 15 minutes for both outdoor and indoor 
music. Furthermore, conditions of any approval will restrict the type of outdoor live music to 
prohibit drums and percussive instruments. The outdoor live music is intended to provide low 
level musical entertainment through live performance.   

How will compliance with SEPP-N2 be managed? 

This is a valid concern and live music noise from the venue will need to be carefully 
monitored and managed. It is expected that in the first instance compliance with SEPP-N2 is 
to be managed by the operator, through noise level readings taken by the operator during 
times of performance, and in accordance with Permit conditions.  

It is also proposed that a noise limiter will be installed at the venue to ensure appropriate 
levels are maintained.  

The operator, within three months of the commencement of the operation of the live music 
venue is to conduct SEPP-N2 noise measurements and provide to Council a music noise 
commissioning report. The report is to be peer reviewed at the cost of the owner/operator of 
the live music venue.  

The noise and amenity management plan endorsed pursuant to Conditions No.15 and No.16 
of the Permit on 6 July 2015 has been amended to include some additional measures to be 
incorporated to address live music. This should include in Paragraph 3.2 a clear and 
comprehensive public complaints procedure describing steps to be taken to effectively 
resolve complaints and to avoid similar future complaints associated with noise and amenity.  

The live music will attract more patrons 

Condition No.8 of the planning permit already restricts the number of patrons allowed at the 
venue at any one time. The amended application does not seek to increase patron numbers 
along with the introduction of live music. This ground of objection is therefore not considered 
to be a relevant concern.   



Live music will increase car parking demand 

Car parking demand is a function of patron numbers associated with the use and is not 
based on the nature of activities carried out within the scope of the allowable use. The car 
parking reduction considered under the planning permit has been based on the maximum 
number of patrons allowed on the site at any one time, and given this is not proposed to be 
varied, it is not considered that there will be a greater car parking demand beyond the 
maximum patron numbers already approved.  

The venue is already busy and causes noise and traffic congestion to residential areas & 
Residents in nearby apartments cannot enjoy quiet amenity 

The introduction of live music will result in a change in the kind of noise emanating from the 
venue but it should not result in an overall increase in the level of noise generated by the 
venue, given that the venue is already subject to the requirements of SEPP N-2 (State 
Environment Protection Policy No.N2 – Control of Music Noise from Public Premises). SEPP 
N-2 requirements will continue to apply to the site and live music noise will be required to be 
adjusted to fall in line with the limits set under this policy.  

The land is in the Commercial 1 Zone adjoining a Road Zone Category 1 (High Street) and 
within an activity centre where policy supports commercial, retail and entertainment uses. 
The expectation for such areas is that nearby residential properties cannot enjoy the same 
level of amenity as residential properties more remote from activity centres. Nevertheless, 
noise limits are set by the Environment Protection Authority under SEPP-N2 to provide a 
reasonable level of amenity to nearby residential properties and it is expected that the use 
must comply with relevant regulations.  

Residential parking permits should be granted to residents 

This is a matter that sits outside of the scope of the assessment of this application. 

Reduction in car parking not appropriate 

This is not relevant ground of objection. The amended application does not seek any further 
reduction in car parking than that already granted under the original permit D/634/2014.   

Patron behaviour causes detrimental amenity to surrounding residential area 

Management of patron behaviour, including the sale and serving of alcohol, is the 
responsibility of the business operator. There are existing endorsed Venue Management 
Plan, Acoustic Assessment and Noise and Amenity Action Plan which remain applicable and 
may need to be amended any measures, as necessary, to include actions necessary to 
manage the inclusion of live music at the venue. It is expected that the venue complies with 
the responsibilities and specifications included in these plans. 

PLANNING ASSESSMENT 

Section 72 Amendment 

Under section 72 of the Act, a person who is entitled to use or develop land in accordance 
with a permit may apply to the responsible authority for an amendment to the permit.  A 
reference to a permit includes any plans, drawings or other documents approved under a 
permit. 



Subject to this section, sections 47 to 62 apply to an application to the responsible authority 
to amend a permit as if - 

(a) The application were an application for a permit; and 

(b) Any reference to a permit were a reference to the amendment to the permit. 

The applicant proposes to amend both Permit conditions as well as endorsed documents. 

Clause 21.04-5 – Economic Development 

Under Arts, Culture and Tourism at Clause 21.04-5 of the Darebin Planning Scheme, land 
use planning aims to support Darebin‟s cultural and artistic vitality. Council recognises 
thereis ongoing demand for adequate space to accommodate cultural activities such as live 
music, theatre, and visual art creation and exhibition.  

Key issues for live music performance include amenity considerations with residential uses 
within activity centres, particularly with regard to live music venues. These issues are 
covered by Clause 52.43 of the Darebin Planning Scheme and are covered in the following 
section of this report.  

Clause 52.43 - Live Music and Entertainment Noise Assessment 

The purpose of Clause 52.43 is: 

 To recognise that live music is an important part of the State‟s culture and economy. 

 To protect live music entertainment venues from the encroachment of noise sensitive 
residential uses.  

 To ensure that noise sensitive residential uses are satisfactorily protected from 
unreasonable levels of live music and entertainment noise.  

 To ensure that the primary responsibility for noise attenuation rests with the agent of 
change. 

In line with the purpose of Clause 52.43, Welcome to Thornbury is defined as the “agent of 
change” and has to ensure that noise sensitive residential uses are protected from 
unreasonable levels of live music and entertainment noise.  

The scope of Clause 52.43 of the Darebin Planning Scheme (Live Music and Entertainment 
Noise) applies to an application required under any zone of the scheme to use land for, or to 
construct a building or construct or carry out works associated with a live music 
entertainment venue or a noise sensitive residential use that is within 50 metres of a live 
music entertainment venue.  

Clause 52.43 was introduced into the Darebin Planning Scheme on 04 September 2014. 
Therefore it is expected that any use for which a planning permit was sought is subject to the 
requirements of Clause 52.43 if the use also seeks to introduce a live music element.   

Live music entertainment venue is defined as: 

 A food and drink premises, nightclub, function centre or residential hotel that includes 
live music entertainment. 

 A rehearsal studio. 

 Any other venue used for the performance of music and specified in Clause 2.0 of the 
Schedule to this clause, subject to any specified condition or limitation.  



The use on the subject site is defined as a Restaurant and Tavern for which a permit is 
required. Both of these land use terms are nested under “Food and Drink” premises. The 
proposal is to introduce live music to a permit required use; therefore the venue is classified 
as a live music entertainment venue having regard to the definition of the same in Clause 
52.43. 

A live music entertainment venue must be designed, constructed and managed to minimise 
noise emissions from the premises and provide acoustic attenuation measures that would 
protect a noise sensitive residential use within 50 metres of the venue. 

A noise sensitive residential use means a boarding house, dependent person's unit, dwelling, 
nursing home, residential aged care facility, residential village or retirement village. 

The map below (Figure 1) shows properties within a 50 metre radius of the subject site‟s 
boundaries and take in residential properties to the east, as well as some residential uses 
within the Commercial 1 Zone to the north and west.  

Figure 1:  
Properties within a 50 metre radius of the subject site‟s boundaries highlighted in yellow 

The application proposes to introduce live music, in two locations as shown on the plan 
accompanying the application.  Arup Pty Ltd (Arup) was engaged by the applicant to provide 
an acoustic report to assess the introduction of live music performances both within the 
venue and in the existing outdoor dining area. Marshall Day Acoustics Pty Ltd (MDA) was 
engaged by the City of Darebin to undertake a peer review of the documents submitted by 
the applicant.  

The comments provided by Council‟s external consultant (Marshall Day) inform the 
discussions and assessment below, having regard to how residential land within 50 metres of 
the site is likely to be impacted.  

Clause 52.43-3 - Requirements to be met 

 A live music entertainment venue must be designed, constructed and managed to 
minimise noise emissions from the premises and provide acoustic attenuation 
measures that would protect a noise sensitive residential use within 50 metres of the 
venue.  



The application does not propose to undertake any buildings and works to minimise 
noise transmission to nearby properties. Instead, it is proposed to regulate noise 
volumes to comply with SEPP-N2.  

External Live Music 

The application proposes to limit the hours of any external live music to 10pm on 
Friday and Saturday evenings (except for specified public holidays eve periods) and 
8pm all other times. With respect to outdoor live music, the intention is to provide 
ambient live music with no drums or percussive instruments. The outdoor live music 
aspect of the application has been assessed by Council‟s external consultant, and has 
been supported subject to conditions that must require no drums or percussive 
instruments are to be played in the outdoor areas, and that external live music is limited 
to the stated hours of operation, that is:  

- Sunday-Thursday (and Public holidays) up to 8:00pm outdoors (acoustic only - 
no drums or percussive instruments). 

- Friday and Saturday up to 10:00pm outdoors (acoustic only - no drums or 
percussive instruments). 

Outdoor live music is to be monitored by the operator for acoustic compliance with 
SEPP-N2 for the first 15 minutes of the performance, and as required by Clause 52.43-
3 of the Darebin Planning Scheme. Music noise levels are to be adjusted as necessary 
for compliance. The monitoring and adjusting of noise levels during the periods allowed 
under any approval is to be carried out by a qualified noise technician and to be 
included as a condition of any approval.   

Council is satisfied that noise impacts will be within an acceptable provided the above 
conditions are imposed as part of any approval.  

Internal Live Music 

The internal hours of live performances will coincide with the allowable days of 
operation (identified in Condition No.6 of the Permit) and proposed to conclude at 
11:00pm on all days of operation. The indoor live music aspect of the application has 
been assessed by Council‟s external consultant. Based on the information provided, 
the finishing time of 11:00pm for indoor live music was not supported. This however is 
not consistent with other venues nearby and is incongruous with the purpose of the 
zone in regard to Friday and Saturday nights. Other measures within the permit allow 
Council to suitably protect the amenity of residential properties through the requirement 
to comply with SEPP-N2. It is recommended that Council impose conditions to restrict 
indoor live music to 10:00pm on Sundays through to Thursday with Friday and 
Saturdays being 11pm.  Music noise levels during the periods allowed under any 
approval are to be adjusted as necessary for compliance. The monitoring and adjusting 
of noise levels is to be carried out by a qualified noise technician and to be included as 
a condition of any approval.   

 A noise sensitive residential use must be designed and constructed to include acoustic 
attenuation measures that will reduce noise levels from any:  

- Indoor live music entertainment venue to below the noise limits specified in State 
Environment Protection Policy (Control of Music Noise from Public Premises) No. 
N-2 (SEPP N2).  



- Outdoor live music entertainment venue to below 45dB(A), assessed as an Leq 
over 15 minutes. For the purpose of assessing whether the above noise 
standards are met, the noise measurement point may be located inside a 
habitable room of a noise sensitive residential use with windows and doors 
closed (Schedule B1 of SEPP N2 does not apply). 

The above decision guideline is applicable in instances when a residential use is the „agent 
of change‟.  As the agent of change in this instance is the live music venue, these decision 
guidelines are not strictly relevant to the application.  However, it is clear that outdoor live 
music is required to be assessed over the first 15 minute period, and not 3-5 minutes as 
suggested by the applicant. This may form a condition of any approval.  

PLANNING SCHEME SUMMARY 

Darebin Planning Scheme clauses under which a permit is required 

 Clause 52.43 (Live Music and Entertainment Noise) - A live music entertainment venue 
must be designed, constructed and managed to minimise noise emissions from the 
premises and provide acoustic attenuation measures that would protect a noise 
sensitive residential use within 50 metres of the venue. 

Applicable provisions of the Darebin Planning Scheme 

Section of Scheme Relevant Clauses 

SPPF 11.02 

LPPF 21.04-5 

Zone 34.01 

Overlay 45.06, 43.02, 45.03 

Particular provisions 52.43 

General provisions 65.01 

POLICY IMPLICATIONS 

Environmental Sustainability 

No new buildings are proposed. There is no relevant Sustainable Design Assessment 
associated with the existing Permit and there are no ESD requirements for the proposal to 
amend the Permit.  

Social Inclusion and Diversity 

Nil 

Other 

Nil 

FINANCIAL AND RESOURCE IMPLICATIONS 

There are no financial or resource implications as a result of the determination of this 
application. 



FUTURE ACTIONS 

Nil 

DISCLOSURE OF INTERESTS 

Section 80C of the Local Government Act 1989 requires members of Council staff and 
persons engaged under contract to provide advice to Council to disclose any direct or 
indirect interest in a matter to which the advice relates. 

The Manager authorising this report, having made enquiries with relevant members of staff, 
reports that no disclosable interests have been raised in relation to this report. 

RELATED DOCUMENTS 

Darebin Planning Scheme and the Planning and Environment Act (1987) as amended. 

Attachments 

 Aerial Photo (Appendix A)  

 Site Plan (Appendix B)  
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6. OTHER BUSINESS 

6.1 GENERAL PLANNING INFORMATION: SCHEDULED VCAT 
APPLICATIONS, SIGNIFICANT APPLICATIONS AND 
APPLICATIONS FOR THE NEXT PLANNING COMMITTEE 
MEETING 

  

 
 

The General Planning Information attached at Appendix A contains lists of: 

 Scheduled VCAT appeals for the information of the Planning Committee. The table 
includes appeals heard as well as those scheduled for the coming months (but does 
not include mediations and practice day hearings). 

 Where an appeal has been adjourned and a new hearing date not yet set, the details 
appear with the text „struck out‟. 

 Applications with a cost of construction of at least $3,000,000 currently under 
consideration. 

 Applications for the upcoming Planning Committee Meeting. The list of applications is 
based upon best available advice at the time of publishing the Planning Committee 
Agenda. For confirmation of agenda items reference should be made to the Planning 
Committee Agenda on Council‟s website the Friday prior to the scheduled meeting. 

 

Recommendation 

That the General Planning Information attached as Appendix A be noted. 
 

 
 

Related Documents 

 Nil 
 

Attachments 

 General Planning Information: Scheduled VCAT Applications, Significant Applications 
and Applications for the next Planning Committee meeting (Appendix A) ⇩    
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7. CLOSE OF MEETING  

  


	Contents
	1.	Membership
	2.	Apologies
	3.	Disclosures of Conflicts of Interest
	4.	Confirmation of the Minutes of PLanning Committee
	Confirmation of Minutes

	5.	Consideration of Reports
	5.1 Application for Planning Permit D/630/2016
	Recommendation
	Attachments Included
	Aerial
	Plans

	5.2 Application for Planning Permit D/707/2016
	Recommendation
	Attachments Included
	Aerial Map
	Advertised Plans

	5.3 Apllication for Planning Permit D/634/2014/A
	Recommendation
	Attachments Included
	Aerial Photo
	Site Plan


	6.	Other Business
	6.1 General Planning Information: Scheduled VCAT Applications, Significant Applications and Applications for the next Planning Committee Meeting
	Recommendation
	Attachments Included
	General Planning Information: Scheduled VCAT Applications, Significant Applications and Applications for the next Planning Committee meeting


	7.	Close Of Meeting

